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Chair Hickerson:  This is the continuation of the hearing on complaint 08-14-CD, Kraft 
v. Department of Natural Resources before the APOC. It is August 22, approximately 
9:25 p.m.  We have, participating, Commissioner Hickerson (in person), Commissioner 
Ballenger and Commissioner Dean (by teleconference). Both parties are represented by 
counsel.  We had opportunity, once again, to consider all of the evidence that had been 
submitted, a lot of the old and all of the new.  We also took into consideration arguments 
from the State’s counsel on our order that was issued last evening, August 21, 2008, and 
on our motion, we have decided to reconsider that order.  
 
There were two points raised by the state.  One was that we incorrectly determined the 
application of AS 15.13.145(b) in light of changes that were made to that section by 
Section 24 Chapter 48 SLA 1996. Respondent says that neutrality should not be a 
standard that is used.  We considered that and looked primarily at language contained in 
Senate Bill 221, and we find that the wording could have been clearer.  But the way, we e 
read it, and read it last night, that the primary reason for the allocation was to facilitate 
educating the public. The clause that included providing information that may “influence 
the outcome” of a ballot granted the State authority to educate the public and to avoid 
criticism if they, in fact, influenced the outcome.  
 
Based on the further testimony from the state, their primary focus was to educate, and 
they wanted to be fair in their presentation.  The commission agrees. Perhaps, in the 
future, a regulation needs to be adopted to clarify this section since it is not unreasonable 
to feel that you cannot influence an election and still be neutral.  Because we based our 
order on the fact that the primary focus of Senate Bill 221 was to educate the public, we 
provided a standard of being fair to the public and also looking to see if the wording was 
neutral.  But we were primarily looking at the education aspect of it in the order that we 
came down on the Web site. Some may argue that it is intended to influence the election. 
The statement of the State is they are not  providing their opinion on the ballot measure, 
[and] that were we [basing] our decision on the application of AS 15.13.145 (b) on the 
constitutional reference. It is Article 9, Section 6 of the constitution.  We still believe that 
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the Web site should be reviewed as to be a fair representation in order to educate the 
public. 
 
The second item that the State raised was regarding our order that was issued last 
evening. [Respondent argued] that we did not have the authority to issue a cease and 
desist order against State officials for action they may take in their State position and we 
prohibited them from advocating a position on Ballot Measure 4.  The commission, on 
reflection, agrees that it was a hasty discussion dealing with constitutional issues and that 
we have not received adequate briefing on.  Therefore, we will ask the State to provide a 
brief on the issue within 30 days. Respondent will be given an opportunity to reply to that 
brief in 30 days, and the State will have an opportunity to submit a reply brief 10 days 
thereafter.  And then the commission will revisit that issue.  Until then, that order is 
suspended.  

 
[The Commission reviewed Respondent’s exhibit 9, along with requested proposed 
language by both parties. The original exhibit, with two pages of proposed inserts is 
Commission Exhibit 1. All references to item numbers refer to numbers handwritten on 
the exhibit to describe places where there are issues of contention amongst the parties. 
The Commission describes its decision in relation to that exhibit herein.] 
 
Moving to the Web site, first of all on page 1, paragraph, 1 line 1, the commission would 
like some wording inserted.  And I will read the statement. “This document contains 
information on mine permitting relevant to Ballot Measure # 4” and, at that point insert 
“the State’s position” on how it could affect existing and future mining operations in 
Alaska.   
 
On the item we had noted as number 1, that would be under Overview, and the third 
bullet, going down to the second line from the bottom.  The sentence starts with, “The 
Alaska Supreme Court has already had to rule.” Change this to, “The Alaska Supreme 
Court has ruled.”  Take out “already had to.” And if you will look over to page 3, the 3rd 
paragraph that we had numbered 8 is basically the same as bullet number 3.  And the 
commission will give the State the option to delete one or the other.  With the change 
with the wording that, “The Alaska Supreme Court has ruled in both places.” whichever 
one you want.  Otherwise that paragraph may stay. 

 
[The next item is to go right before] bullet number 4 under overview on page 1, back to 
page 1, second sentence of bullet 4, “New facilities or development of new sites at 
existing mines may fall under the initiative.”  
 
Ruth Hamilton Heese:  I’m sorry commissioner, could you repeat where you are? 
 
Chair Hickerson: I’m back on page 1.  Okay, before the fourth bullet that says, “The 
Ballot Measure exempts existing large-scale metallic mines.” Before that the commission 
would like the state to put in section 3 of the ballot measure (scope) with the lead-in 
sentence that it is the text of the ballot measure as provided in section 3 of the ballot 
measure, on scope.  Just put the wording in.  And then under that bullet [(scope of ballot 
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measure), the next bullet says], “The Ballot Measure exempts existing large-scale 
metallic mines that have all their permits. New facilities or development of new sites at 
existing mines may fall under the initiative.”  That may stay as is.   
 
And let me just go back and say something first.  We feel like our first insert, putting in 
“the State’s position” makes it clear this is the State’s position.  Most people would 
understand that, but this is just kind of to make sure that it is the State’s position.  We 
think inserting the scope would provide the public the opportunity to review the scope, 
and since there is disagreement over the scope, it is the State’s position that the item in 
number 2 should stay in.  [The commission agrees.] 
 
Under item 3 the commission looked at that and determined we do not know if all 
facilities are presently permitted at the Red Dog, Fort Knox and Pogo mines, and so we 
cannot say that it does not apply to those existing facilities.  So that paragraph stays as 
presented by the State.   

 
On page 2 insert A and B [as presented by the State] are approved and will be located 
according to where the state had indicated they want it to be along with the change that’s 
in number 4. 
 
[Under item 5] insert B and change the wording of the lead-in to the link according to 
what the state had recommended.  Under item C the complainant wanted to insert 
“permissible discharge level can vary depending on site conditions.” 

 
The commission acknowledges that the Department of Environmental Conservation has 
extremely technical statutes and regulations both on the state and federal level, and we 
will defer to the Respondent’s recommendation that the Complainant’s insert not be 
included. 
 
On page 3 paragraph 2, last sentence, “It is the opinion of the Alaska Department of Law 
that passage of the initiative would not require a change in either the rules or practices 
that apply to mines in Alaska.” The question of changing it from “would” to “may” was 
discussed by the commission. [We] will allow “would” to stand because this is the 
Department of Law, and we acknowledge the fact that  the Department of Law does a 
review of initiatives, and if that is their opinion, that is their opinion, that it would work. 
 
[Item 8] has already been discussed that this is redundant to the first page under 
Overview paragraph 3. [Respondent can choose] one or the other.  It’s the State’s option. 
 
[With respect to item 9,] I believe there is no disagreement that the sentence next to the 
last paragraph on page 3, “While the State does not see the initiative changing how mines 
are regulated, others apparently do,” that is okay. Deleting the next sentence is okay. 
 
The complainant wanted to remove the very last sentence of page 3, [which is item 10].  
“Any development of new sites or facilities at existing mines such as Red Dog, Fort 
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Knox and Pogo could be subject to Ballot Measure 4’s provisions.” may stay in. We 
believe that is not an incorrect statement, “could be subject to.” 
 
Scott Kendall:  Madam Commissioner, this is Scott Kendall. My phone just went to 
static and I had to get back in. 

 
Chair Hickerson:  Where was I when you left? 

 
Scott Kendall:  You had just said going to the bottom of page 3, second paragraph at the 
bottom.  You just approved of placing “apparently” in and lining out the next following 
sentence. 

 
Chair Hickerson: Okay. The next one was number 10. The complainant wanted to 
[delete the last sentence regarding] “at existing mines.” We believe by putting the scope 
of the initiative on page 1 and the fact that it addresses “any new development of new 
sites or facilities at existing mines such as Red Dog, Fort Knox and Pogo could be subject 
to Ballot Measure 4’s provision” is a fair statement that can remain in. 

 
On number 11, complainant requested the insert, [which is insert D], “The purpose of 
these regulations is to prevent harmful discharge, however violations can and do occur.” I 
believe that is obvious to the public, and there is no need to insert that since we are 
talking about regulations. So that is not required to be inserted.   
 
The commission would also like a link to the Division of Elections to be provided so that 
more information on Ballot Measure 4, including their sponsors and any other 
information that might be in Election that might be available for the public through this 
Web site.  You could just say, “For more information about the ballot measure or any 
other ballot measure, here is the link to Elections.”   

 
Commissioners, do either of you wish to add anything to what I’ve just said.  And have I 
correctly stated your decision? 

 
Commissioner Ballenger:  This is Commissioner Ballenger, Chair Hickerson, on the top 
of page 2, I did not hear you say where it says “are currently three proposed mines.” We 
do want that to change to two. 

 
Chair Hickerson:  That is correct. 

 
Commissioner Ballenger:  Okay. I didn’t hear you say that. 

 
Chair Hickerson: I didn’t. 

 
Commissioner Ballenger: OK. I guess I was not 100 percent sure on adding the scope. 
We did in fact decide that, right?   

 
Chair Hickerson:  Yes 
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Commissioner Ballenger: Okay. Thank you.  I do not have other corrections. 

 
Chair Hickerson:  Commissioner Dean? 

 
Commissioner Dean: No, I think you have covered it all. 

 
Chair Hickerson:  I would ask the State if they have any questions. 

 
Ruth Hamilton Heese: I do, Commissioner Hickerson.  The first one I will bring out 
was the Overview on page 1, the third bullet down that begins with ballot measure 
language.  You have stated that either that paragraph must disappear from there or from 
page 3 under “Ballot Measure 4 Effects on Mining Regulation,” that we cannot have it in 
both places? 

 
Chair Hickerson:  It seems to be redundant, and the Complainant argued that they felt 
that it was unnecessary and they can speak for themselves.  What the commission found 
is that it was pretty much duplication. 

 
Ruth Hamilton Heese:  Well, Commissioner Hickerson, if we were to agree to eliminate 
one or the other would, you leave it to our discretion which place to put the language? 

 
Chair Hickerson:  Absolutely 

 
Ruth Hamilton Heese: And the other point that I point out it is on page 3. There is a 
lead-in sentence that is not found on the front page.  

 
Chair Hickerson:  That is correct and you can leave that in 

 
Ruth Hamilton Heese:  And then the last sentence we recognized to revise that the 
Supreme Court “has ruled” as opposed to “has already had to rule.”  But I do want to 
make sure that somebody is actually looking at these words while talking to you.  Trying 
to make sure that the wording is precisely the same, and I do not know if any of you had 
the opportunity to do that. Just curious. 

 
Chair Hickerson:  We the commission? 

 
Ruth Hamilton Heese: Yes.  

 
Chair Hickerson:  We did. We looked at it, and in essence we thought with the 
exception of that lead-in sentence on page 3, we thought it was all the same.  But take a 
look at that.  I will tell you what you will do.  Go through additional concerns, then we 
will give you some time. 

 
Ruth Hamilton Heese: Okay. 
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Chair Hickerson: Okay. Ms. Hamilton Heese, if you have any other questions, let us do 
those, and then we will give you an opportunity to compare those sections. 

 
Ruth Hamilton Heese:  Thank you.  The overview at the fourth bullet we understand 
you are asking for the actual text for section 3 on the Ballot Measure to be inserted.  
Where in that bullet are you asking for that? 

 
Chair Hickerson: Before the 4th bullet just have some intro language like “Ballot 
Measure 4 under section 3 contains the scope of the initiative” and just put the wording 
verbatim. That does seems to be the biggest difference of opinion that has been presented 
to us and so that does two things, one, puts the wording right there, and two, it allows the 
department to put its interpretation down as to the scope. 

 
Ruth Hamilton Heese:  I think that is probably okay, and just for the commission and 
the opposing counsel, rather than before the bullet, introduce it as part of the start of the 
bullet. Otherwise the formatting will look strange. 

 
Chair Hickerson:  It does not matter. Put it wherever you want it in the Web site, but put 
it before you get into the discussion of the application. 

 
Ruth Hamilton Heese:  Okay. 

 
Scott Kendall: This is Scott Kendall. I think essentially it can just go on its separate 
bullet point that precedes the one that talked about the scope, and it could simply say that 
the initiative describes its scope as follows and just put a quote of section 3.  

 
Commissioner Hickerson: Okay, just a second.  It is up to the State where it will put the 
verbatim language of the initiative under section 3 that related to the scope as long as it 
goes in before the discussion of application so the public has an opportunity to read the 
wording from the ballot measure. 

 
Scott Kendall:  That’s sounds fine to me, Commissioner Hickerson. 

 
Ruth Hamilton Heese:  We’re okay with that.  That might be it, but hold on.  
Commissioner Hickerson, I believe we’re okay with what you described to put into the 
Web site. 

 
Chair Hickerson:  Okay. Mr. Kendall, do you have any questions? 

 
Scott Kendall:  Yes, I actually just have two questions. Bullet point 3, we do appreciate 
that you’re eliminating one or the other of those.  I had highlighted on my sheet that we 
objected and maybe you have discussed this and I missed it. I’m just taking notes as I go. 
That we objected to the use of the language “in general and less precise” and maybe you 
said the language could stay, and maybe I just missed it. 

 
Chair Hickerson:  Yes. It may stay. 
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Scott Kendall:  And the only other question I had was the link to the Division of 
Elections. Exactly where are we going to place that? I just want to know essentially 
where we are going to place that information. My preference would just be, maybe early 
on, up above in that very first paragraph when you first mention the Ballot Measure 4. 
Essentially more information about Ballot Measure 4 could be found here and then link to 
where they can view the text and so forth. 

 
Chair Hickerson:  I think that is a good placement for that.  Is there any objection?   

 
Ruth Hamilton Heese:  I’m sorry I couldn’t quite follow where he was suggesting it go. 

 
Scott Kendall:  The very first paragraph of the document where you say, “This 
document contains information on mine permitting relevant to Ballot Measure 4 and how 
it could affect existing and future mining in Alaska.”  Just right there or the end of the 
paragraph I would insert a line that says, “Further information or more details regarding 
Ballot Measure 4 could be found here” and just a hyperlink to the Division of Elections 
where you can view the full text of the initiative and who the sponsors are and so forth. 

 
Ruth Hamilton Heese:  Can I please preface it by saying further information regarding 
Ballot Measure 4 can be found at the following link. 

 
Scott Kenadall: Yes  

 
Chair Hickerson:  And what was your other comment, Mr. Kendall? 

 
Scott Kendall:  Those are my two questions. 

 
Ruth Hamilton Heese:  Can I ask for one more clarification, Commissioner and 
opposing counsel?  The statement we are adding, “further information,” I prefer we 
indicate that it’s on the Division of Elections Web site in the textual part even though 
that’s reflected perhaps in the link. But I do want it to be pointed out; it is different from 
the state position with respect what the Department of Natural Resources and the 
Department of Environmental Conservation have set forth. 

 
Chair Hickerson:  That’s fine. 

 
Scott Kendall:  I would agree to that. Perhaps in addition, rather than saying for “further 
information,” perhaps the full text of Ballot Measure 4 and further information. Is there 
any opposition to that?  Assuming someone just wants to find it and read it. 

 
Ruth Hamilton Heese:   The full text? 

 
Scott Kendall: [Say] “Ballot Measure 4 as well as additional information about it can be 
found at the Division of Elections Web site” and then put the link. 
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Ruth Hamilton Heese:  I’m concerned about the statement. That might confuse what’s 
on the Division of Elections Web site with information that we are incorporating here. It 
is the Department’s position we are taking on the Web site. 

 
Chair Hickerson:  The State of Alaska can figure out the wording that they feel 
comfortable with just so the public at the top of page 1 has an ability to go to the Division 
of Elections Web site for additional information and for the full text of the ballot 
measure. 

 
Ruth Hamilton Heese:  Thank you, commissioner. 

 
Scott Kendall: Yes. If the state needs to insert a disclaimer that says the “Division of 
Elections opinions are not necessarily those of DNR” or something along those lines as 
long as it says the full text or more information are available there. I don’t anticipate 
having a problem with such a disclaimer. 
 
Chair Hickerson:  Are there any questions? 

 
Ruth Hamilton Heese: Commissioner Hickerson, not with respect to the edits that you 
have described for the information on the Web site. 

 
Chair Hickerson:  Does the state need additional time to check the paragraphs on pages 
1 and 3. 

 
Ruth Hamilton Heese:  We would appreciate maybe two minutes. 

 
Chair Hickerson:  That will be just fine. We go off record. 

 
Off Record.  
 
On Record. 

 
Chair Hickerson:  Please proceed. 

 
Ruth Hamilton Heese:  With this explanation, we will accept the change to the last 
sentence where you have struck the words “already had.” We find that sentence made 
sense with respect to the previous sentence, which noted that the initiative terminology 
leaves room for differing interpretations that will likely have to be resolved by the court. 
Then we said that the Alaska Supreme Court “has already had to rule,” which indicated 
that could be a problem.  That is why we pointed it out, however, having expressed the 
concern that we were highlighting there, by expressing those words, that concern, is, I 
think, diminished in terms of its presentation. It’s cumbersome. But, we will accept the 
change. 

 
Chair Hickerson:  Do you have any additional comments? 
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Ruth Hamilton Heese: Beyond the edits that you suggested or instructed? 
 

Chair Hickerson:  Anything else with the edits. Let’s do that first.  Questions about the 
edits? 

 
Ruth Hamilton Heese:  Not from the state. 
 
Scott Kendall:  I have one question, I guess, for the State.  Has the State decided which 
one of those two paragraphs would be deleted or that’s something they will decide.  

 
Chair Hickerson:  That is beyond what we are here for. They will decide. If you want to 
talk to them, when we are finished, then you may.  Did either party have anything further 
they wanted to bring before this commission?  Ms Hamilton Heese, is there something 
else you want to discuss or argue or mention other than the edits? 

 
Ruth Hamilton Heese:  Yes, just a minute.  With respect to your interpretation of the 
State’s appropriation in light of AS 15.13.145 (b) and how you interpreted it, we still 
have significant concerns and will likely appeal it, and it could be on an expedited motion 
filed as soon as Monday, but I’m not sure of that. I just thought I would get it on the 
record and also express that I have shared that likelihood with opposing counsel by virtue 
of my statement here. 

 
Chair Hickerson:  Okay. Anything else? 

 
Scott Kendall:  Nothing from the complainant.  We obviously didn’t get everything we 
asked for. At this time we have no intention to file an appeal. 

 
Chair Hickerson:  Okay. You know, what the parties want to do, they will do, and we 
do not take a position on that. This is going to be a final decision. It is not a written 
decision. I believe this resolves, well, it addresses all of the items in the complaint, as 
soon as the Web site is corrected as ordered and most of this has been a stipulation by the 
parties, according to the existing State recommendations. But as soon as the Web site is 
corrected according to the order, the cease and desist order will be lifted.   

 
Ruth Hamilton Heese:  Commissioner, could you repeat the last one more time? 

 
Chair Hickerson:  Okay. As soon as the Web site is corrected, the cease and desist order 
is lifted, and in order to expedite that we will let the State work with the Departments, 
with the advice of their attorney, to ensure that the Web site has been modified consistent 
with this order. And once you feel that has been achieved, you may run your Web site, 
because if you do it tonight at 2 a.m., and want to get it going, we are not going to be here 
at 2 a.m. to look at it.   And I would just leave it to the complainant to bring it to the 
Commission’s attention in the event that he does not believe it is consistent with the 
Commission order. 

 
Ruth Hamilton Heese:  Understood on behalf of the State. 
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Scott Kendall:  I understand on behalf of the complainant.  I just have one thing to say if 
someone already thought of this.  I know we have created this 5-page document that we 
have worked off together. I don’t know if that’s made part of the record, but I guess I 
would suggest that we do that for the sake of completeness.  

 
Chair Hickerson:  Well, I will tell you what is wrong with that, not wrong, but since we 
made it available. ( To Maria Bulfa APOC recording clerk:) Do you have a clean copy of 
what we made available, and do you have copies of the insertions? 

 
Maria Bulfa:  I do have a copy of those. 

 
Scott Kendall:  I believe a clean copy of the record, coupled with the transcript, would 
be clear enough record. 

 
Chair Hickerson:  Okay, and we would make that Commission exhibit 1. 

 
Scott Kendall:  Thank you, Commissioner  

 
Chair Hickerson: Okay.  I’m looking at the dates for briefing.  And the State brief will 
be due September 23, 2008; Complainant’s brief will be due October 27, 2008; State’s 
reply brief will be due November. 5, 2008. And this is on the issue of the Commission’s 
authority to impose a cease and desist order to restrain state officials from advocating 
against Ballot Measure 4 under the facts of this case, the appropriation of this case, the 
Senate Bill 221, so it’s kind of a narrow focus.  Questions about that? 

 
Scott Kendall:  No, commissioner 

 
Ruth Hamilton Heese:  Commissioner, this is Ruth Heese. You did say that you were 
suspending that order pending the briefing? And so that is not imposed on public officials 
at this time? 

 
Chair Hickerson:  The commission has suspended that order. That is correct. 

 
Ruth Hamilton Heese: Thank you. 

 
Chair Hickerson: Any further comments from the parties? 

 
Scott Kendall:  Nothing from the complainant other than to thank the commission and 
the staff and the opposing counsel as well. We have been working for several days 
straight, and the complainant does appreciate the commission and the commission staff 
for their hard work, and we just want to emphasize, we thank you for that. 

 
Chair Hickerson:  Thank you. From the state? 
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Ruth Hamilton Heese:  This is the state, and I appreciate everyone’s effort. We are sorry 
we ended up here, but we are thankful that we have some resolution on this issue. 

 
Chair Hickerson:  Other commissioners?  Commissioner Dean? 

 
Conclusion:  Chair Hickerson, Commissioner Dean and Commissioner Ballenger thank 
the staff and recognize the staff’s hard work. 

 
Off Record. 
 












