ADVISORY OPINION REQUEST

Number: AO 10-07-CD

Requested By: Michelle Toohey, Campaign Manager, Parnell for Governor Campaign
Prepared By: Amy H. Robinson, Associate Attorney Il

Date Issued: April 12, 2010

Subject: Whether the Parnell for Governor Campaign may (1) participate as a candidate

in the Republican Party Convention in Juneau during legislative session, and (2)
contribute campaign funds to a delegate welcoming reception held by the
Capitol City Republicans at the Governor’s mansion.

Commission Decision: On April 13, 2010, the Alaska Public Offices Commission heard and approved
this advisory opinion request by a vote of 5 to 0.

QUESTIONS PRESENTED

1. Whether Governor Parnell may, through his campaign, attend and participate as a candidate in
the Republican Party Convention in Juneau April 15 — 17, 2010, which is during legislative
session, and do the following: participate in a candidate forum, set up a candidate booth, and
contribute campaign items to convention give-away bags that contain information from
participating candidates.

2. Whether Governor Parnell may, through his campaign, contribute funds to a reception at the
Governor’s Mansion for Republican Party Convention attendees.

SHORT ANSWERS

The short answer is yes to both. First, while AS 15.13.072(g) prohibits a candidate for governor
from soliciting or accepting funds in Juneau during legislative session, the described activities do not
amount to solicitation of campaign contributions. Second, the Parnell for Governor Campaign may
contribute up to $1,000 annually to co-sponsor an event sponsored by the Republican Party or a
subordinate unit of the party. AS 15.13.112(c). So long as the Campaign has not already reached its
annual limit, it may contribute funds to co-sponsor the event. Additionally, while the question
presented was on behalf of the Parnell for Governor Campaign rather than on behalf of Governor Sean
Parnell, APOC Staff finds that Governor Parnell’s use of the Governor’'s Mansion to host the event is not
in conflict with AS 15.13.145 so long as the event is paid for exclusively through the Campaign, the
Republican Party, or other non-state sources. Staff makes no recommendation with respect to any
potential executive ethics violations.

FACTS
1. Parnell for Governor participation in Republican Party Convention April 15 - 17, 2010

The Parnell for Governor Campaign (PGC or “the Campaign”) has requested guidance regarding
Governor Parnell’s participation as a candidate in the Republican Party Convention, to be held in Juneau,
April 15 — 17, 2010. Because of prohibitions against a candidate for governor soliciting campaign
contributions in the capitol city during legislative session, the Campaign has requested guidance about
specific contemplated actions.
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First, PGC proposes that Governor Parnell participate in a candidate forum held at the party
convention. Forum activities include giving a ten-minute speech and responding to audience questions.
His speech would likely include a request for the audience to support his campaign over that of another
candidate. He may also ask audience members “for support.” The Campaign asks whether any of these
described forum-related activities would be construed as soliciting contributions.

Next, PGC proposes to set up a candidate booth with the purpose of distributing campaign
materials to the delegates attending the Convention. Contemplated distribution materials include
campaign buttons that read “Parnell — Governor,” free water bottles affixed with bumper stickers that
also read “Parnell — Governor,” and campaign brochures that contain “biographical and position
information, as well as address, telephone number and website address for the campaign.” The
Campaign also plans to play a video featuring Governor Parnell at various locations and events
throughout the state.

Lastly, the Convention assembles free give-away bags which include items from each of the
candidates. PGC would like to insert a note card from Governor Parnell welcoming delegates to the
Convention, a campaign brochure, and a campaign bumper sticker into each bag. PGC asks if inclusion
of these items would constitute solicitation of campaign donations.

2. Contribution of campaign funds to reception held at the Governor’s Mansion April 15, 2010

The Parnell for Governor Campaign has been asked to share in expenses for a reception held by
the Capitol City Republicans in Juneau at the Governor’s Mansion on April 15, 2010. Pursuant to
information gathered by APOC Staff, the funds for the event will be shared by the Republican Party and
by the campaign, with campaign funds being used for food. The purpose of the event is to welcome
Republican Party Convention delegates. The Campaign asks whether this would constitute using state
assets for campaign purposes.

ANALYSIS
1. Specific elements of candidate participation in the Republican Party Convention

AS 15.13.072(g) states that a candidate “for election or reelection to the office of governor or
lieutenant governor may not solicit or accept a contribution in the capital [sic] city while the legislature
is convened in a regular or special legislative session.”

Neither the definitional section of AS 15.13 nor the definitional section of its regulatory
counterpart contain a definition of “solicit.”! Black’s Law Dictionary, Fifth Edition, provides the
following definition for solicit: “To appeal for something; to apply to for obtaining something; to ask
earnestly; to endeavor to obtain by asking or pleading; to entreat, implore, or importune; to make
petition to; to plead for; to try to obtain; and though the word implies a serious request, it requires no
particular degree of importunity, entreaty, imploration, or supplication.”?

AS 15.13.072(g) prohibits any candidate for governor or lieutenant governor from soliciting or
accepting contributions in Juneau while the legislature is in session. While certain activities may be
interpreted as soliciting both funds and a vote, there is no statutory definition that marries the two
activities inextricably. APOC Staff looks to the dictionary definition for guidance, and is mindful that the
statute does not restrict campaigning in general, nor does it suggest that a candidate may not ask for a

" See AS 15.13.400, 2 AAC 50.405.
2 Black’s Law Dictionary (Henry Campbell Black, 5th ed., West 1979).
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vote. Common sense dictates that a candidate may “solicit” either a vote or a donation. However, AS
15.13.072(g) only prohibits solicitation and acceptance of campaign contributions in the capitol city
during session.

Because the Republican Party Convention is taking place in Juneau during legislative session, the
Campaign may participate in the event, but is prohibited from soliciting or accepting any campaign
contributions. Staff provides advice corresponding to each particular activity below.

a. Candidate Forum

Governor Sean Parnell, through his campaign, would like to participate in a candidate forum
wherein he will give a ten minute speech, have an opportunity to respond to audience questions, and
promote himself as a candidate over another candidate. He would like to ask for “support” of his
candidacy. None of these activities conflicts with AS 15.13.072(g). The Campaign’s general request for
“support” could be interpreted either as a request for a donation or as a request for a vote. In either
case, it is only asking for monetary support that is prohibited. The statute lacks an intent element, so a
candidate’s intent to ask for monetary support, though silent, is not prohibited.

b. Candidate Booth

The Parnell for Governor Campaign would also like to set up a candidate booth at the
Convention. It would like to distribute buttons with the words “Parnell — Governor” on them, and
distribute free water bottles bearing campaign bumper stickers that also read “Parnell — Governor.” The
Campaign would like to distribute campaign brochures “which include biographical and position
information, as well as address, telephone number and website address for the campaign.” Lastly, it
would like to play a video featuring Governor Parnell at various locations and events throughout the
state.

With the exception of the campaign brochures, none of these items appears to solicit campaign
contributions. The Staff has not been provided with a copy of the campaign brochure to examine
whether or not it contains solicitations for campaign donations. The description provided mentions that
the brochure provides the website address for the campaign. Staff opened the Parnell for Governor
Campaign’s webpage® and noted that the homepage contains a link to “Donate Now.” While this may
be construed as an indirect solicitation, it is not a direct solicitation, and hence only a tenuous
connection may be made that by listing the campaign website on a brochure the candidate is soliciting a
contribution. None of the proposed Candidate Booth activities violate AS 15.13.072(g). However, the
campaign is cautioned against handing out brochures and telling people that they can contribute by
following the link provided and then reminding individuals to wait until after session has ended. Each of
the proposed activities cut very closely the margins of what is prohibited and what is not.

c. Placement of items in Convention Give-Away Bags

The Parnell for Governor Campaign would like to add the following to the give-away bags
assembled by the Convention that contain candidate information: (1) a note card from the Governor
welcoming delegates to the convention; (2) a campaign brochure; and (3) a campaign bumper sticker.
As described above, the campaign brochure and campaign bumper sticker may be distributed, provided
that the brochure does not contain text that solicits campaign contributions. The handwritten note
from the Governor welcoming delegates to the convention is not in violation of APOC’s laws. APOC Staff

® Available at http://www.parnellforalaska.com/contact-us.html, (last accessed April 10, 2010).
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recommends that PGC consult with the appropriate governing entity for advice related to Executive
Ethics.”

2. Spending campaign contributions to fund party reception for convention delegates

The Parnell for Governor Campaign would like to use campaign funds to pay for half of the cost
of hosting a reception for the Republican Party Convention attendees. The reception is being hosted by
the Capitol City Republicans, which is a subordinate unit of the Republican Party, at the Governor’s
Mansion on April 15. The proposed payment scheme is that the Republican Party and PGC would split
costs evenly.

Subject to some exceptions, campaign contributions held by a candidate may be used “only to
pay the expenses of the candidate ... and the campaign expenses incurred by the candidate ... that
reasonably relate to election campaign activities.””> Candidates are permitted to use up to a total of
$1,000 in campaign contributions in a year to pay the cost of:

(1) attending, or paying the cost for guests of the candidate to attend, an event or other
function sponsored by a political party or subordinate unit of a political party;

(2) membership in a political party, subordinate unit of a political party, or other entity
within a political party, or subscription to a publication from a political party; and

(3) co-sponsorship of an event or other function sponsored by a political party or by a
subordinate unit of a political party.®

AS 15.13.145 prohibits “the state, its agencies, and its corporations” from using money “held by
the entity to influence the outcome of the election of a candidate to a state or municipal office.”’
Similarly, “officers and employees” of the state are prohibited from using money “held by the entity” to
influence the outcome of an election.®

In a prior advisory opinion, the Alaska Public Offices Commission held that “all activities
undertaken by a political party are inherently to influence the outcome of an election.”® The
Commission also concluded that the “primary function of political parties is to further political agendas
by electing candidates.”*°

In Kraft v. Department of Natural Resources, APOC Case No. 08-14-CD, the Commission was
presented with the question of whether former Governor Palin’s statement, after “taking off her
governor’s hat” that she would vote no on a ballot proposition was in violation of AS 15.13.145, because
she arguably used state funds to influence the outcome of a ballot proposition."* In Kraft, the

% See AS 39.52.120. See also, 2003 Inf. Op. Att’y Gen. (Oct. 1, 2003; 665-04-0038) (informal advice pertaining to
potential ethics act concerns related to use of the governor’s house for fund raising events and board meetings for
the Friends of the Alaska Governor’s Mansion Foundation.)
> AS 15.13.112(a).
¢ AS 15.13.112(c).
" AS 15.13.145(a)(1).
& AS 15.13.145(a)(4).
jOAO 97-10-CD, AO 97-24-CD.

Id.
1 The argument in Kraft incorporated the definition of “expenditure” under AS 15.13.400(6), which includes “a
purchase or transfer of money or anything of value, or promise or agreement to purchase or transfer money or
anything of value” for the purpose of “influencing the outcome of a ballot proposition or question.” Kraft v. State of
Alaska, Department of Natural Resources, APOC Amended Decision and Order, 08-14-CD, p. 3; AS
15.13.400(6)(A)(iv). Here, the same argument could be made through incorporation of AS
15.13.400(6)(A)(i)(which includes a purchase or transfer of money ... for the purpose of “influencing the
nomination or election of a candidate ....”) or AS 15.13.400(6)(A)(ii)( which includes a purchase or transfer of
money ... for the purpose of “use by a political party.”)
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Commission did not find this argument persuasive because the Governor’s statement did not require
the state to spend any money.” Any state funds associated with the time spent making the statement
were considered de minimus.™

Under AS 15.13.112(c), the Campaign may use up to $1,000 in campaign contributions to help
fund the reception at the Governor’s Mansion, presuming that no other campaign contributions have
already been spent for similar purposes permitted under this section.

Staff was asked to provide advice pertaining to actions of the Parnell for Governor Campaign,
and not for the actions of Sean Parnell as Governor. While the Campaign may contribute funds to host a
party-sponsored event, Governor Sean Parnell through permitting use of the Governor’s Mansion for
the event, may be contributing funds “held by” the State to influence the outcome of an election, in
contravention of AS 15.13.145. In former advisory opinions, the Alaska Public Offices Commission has
strongly declared that “all activities undertaken by a political party are inherently to influence the
outcome of an election.”** If through this reception Governor Parnell uses state funds to host the
reception, the action would be in conflict with AS 15.13.145. On the other hand, Staff notes that as in
Kraft, there would be no violation if all funds required to host the contemplated event were derived
from the Republican Party, the limited amount the Campaign may contribute, and other non-state
sources. With all funds deriving from outside sources, the Governor would not be permitting the use of
state funds to host an event to influence the outcome of an election. Staff observes that the state funds
allocated to maintaining the Governor’s Mansion remain constant so long as the Governor does not
permit use of his chef, kitchen, cleaning staff, or other state resources to forward the event.

CONCLUSION

The Parnell for Governor Campaign may participate in the Republican Party Convention, despite
the prohibitions contained in AS 15.13.072(g). Staff has made individual recommendations regarding
the specific contemplated activities above. Staff will repeat that the Campaign cannot distribute the
campaign brochure at the convention if it contains solicitations for contributions, or contains
instructions on how to contribute to the campaign. The Campaign is also advised to seek guidance with
the appropriate entity regarding inclusion of Governor Sean Parnell’s note in the give-away bag in order
to determine whether its distribution presents any Executive Ethics conflicts.

The Parnell for Governor Campaign is advised that it may spend up to a total of $1,000 in
campaign contributions to support the reception at the Governor’s Mansion. The Campaign is advised
to double-check that is has not already expended towards this annual limit, and to deduct any necessary
sums so that it does not exceed its annual limit. The Campaign is also advised that it is a very close call
as to whether this activity is permissible, and that there are potential conflicts with AS 15.13.145 if
Governor Parnell uses state funds to host the event. Further, as was described above with respect to
the note from the Governor, this activity may run afoul of restrictions imposed by the Executive Ethics
Act.” APOC Staff makes no recommendation with respect to any possible infringement related to
Executive Ethics.

COMMISSION DECISION

On April 13, 2010, the Alaska Public Offices Commission heard and approved this advisory opinion
request by a vote of 5 to 0.

12 Kraft, APOC Amended Decision and Order, 08-14-CD, pp. 3 - 4.
Bd.

 AO 97-10-CD

' See AS 39.52.120.
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LAW

AS 15.13.072. Restrictions on solicitation and acceptance of contributions

(a) A candidate or an individual who has filed with the commission the document necessary to permit
that individual to incur election-related expenses under AS 15.13.100 may not solicit or accept a
contribution from

(1) a person not authorized by law to make a contribution;

(2) an individual who is not a resident of the state at the time the contribution is made, except
as provided in (e) of this section;

(3) a group organized under the laws of another state, resident in another state, or whose
participants are not residents of this state at the time the contribution is made; or

(4) a person registered as a lobbyist if the contribution violates AS 15.13.074(g) or AS
24.45.121(a)(8).

(b) A candidate or an individual who has filed with the commission the document necessary to permit
the individual to incur election-related expenses under AS 15.13.100, or a group, may not solicit or
accept a cash contribution that exceeds $100.

(c) Anindividual, or one acting directly or indirectly on behalf of that individual, may not solicit or accept
a contribution

(1) before the date for which contributions may be made as determined under AS 15.13.074(c);
or

(2) later than the day after which contributions may not be made as determined under AS
15.13.074(c).

(d) While the legislature is convened in a regular or special legislative session, a legislator or legislative
employee may not solicit or accept a contribution to be used for the purpose of influencing the outcome
of an election under this chapter unless

(1) it is an election in which the legislator or legislative employee is a candidate and the
contribution is for that legislator's or legislative employee's campaign;

(2) the solicitation or acceptance occurs during the 90 days immediately preceding that election;
and

(3) the solicitation or acceptance occurs in a place other than the capital city or a municipality in
which the legislature is convened in special session if the legislature is convened in a
municipality other than the capital city.

(e) A candidate or an individual who has filed with the commission the document necessary to permit
that individual to incur election-related expenses under AS 15.13.100 may solicit or accept contributions
from an individual who is not a resident of the state at the time the contribution is made if the amounts
contributed by individuals who are not residents do not exceed
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(1) $20,000 a calendar year, if the candidate or individual is seeking the office of governor or
lieutenant governor;

(2) $5,000 a calendar year, if the candidate or individual is seeking the office of state senator;

(3) $3,000 a calendar year, if the candidate or individual is seeking the office of state
representative or municipal or other office.

(f) A group or political party may solicit or accept contributions from an individual who is not a resident
of the state at the time the contribution is made, but the amounts accepted from individuals who are
not residents may not exceed 10 percent of total contributions made to the group or political party
during the calendar or group year in which the contributions are received.

(g) A candidate or an individual who has filed with the commission the document necessary to permit
that individual to incur election-related expenses under AS 15.13.100 for election or reelection to the
office of governor or lieutenant governor may not solicit or accept a contribution in the capital city while
the legislature is convened in a regular or special legislative session.

(h) A nongroup entity may solicit or accept contributions for the purpose of influencing the nomination
or election of a candidate from an individual who is not a resident of the state at the time the
contribution is made or from an entity organized under the laws of another state, resident in another
state, or whose participants are not residents of this state at the time the contribution is made. The
amounts accepted by the nongroup entity from these individuals and entities for the purpose of
influencing the nomination or election of a candidate may not exceed 10 percent of total contributions
made to the nongroup entity for the purpose of influencing the nomination or election of a candidate
during the calendar year in which the contributions are received.

AS 15.13.112. Uses of campaign contributions held by candidate or group
(a) Except as otherwise provided, campaign contributions held by a candidate or group may be used
only to pay the expenses of the candidate or group, and the campaign expenses incurred by the
candidate or group, that reasonably relate to election campaign activities, and in those cases only as
authorized by this chapter.
(b) Campaign contributions held by a candidate or group may not be

(1) used to give a personal benefit to the candidate or to another person;

(2) converted to personal income of the candidate;

(3) loaned to a person;

(4) knowingly used to pay more than the fair market value for goods or services purchased for
the campaign;

(5) used to pay a criminal fine;
(6) used to pay civil penalties; however, campaign contributions held by a candidate or group

may be used to pay a civil penalty assessed under this chapter if authorized by the commission
or a court after it first determines that
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(A) the candidate, campaign treasurer, and deputy campaign treasurer did not cause or
participate in the violation for which the civil penalty is imposed and exercised a
reasonable level of oversight over the campaign; and

(B) the candidate, campaign treasurer, and deputy campaign treasurer cooperated in
the revelation of the violation and in its immediate correction; or

(7) used to make contributions to another candidate or to a group; however, it is not a violation
of this paragraph if, in circumstances in which a candidate or group participates in a shared
campaign activity, the candidate or group participating in the activity

(A) uses campaign contributions of the candidate or group for payment of

(i) all of the shared campaign activity expense; or

(ii) more than the candidate's or group's pro rata share of the activity expense;
and

(B) receives, within seven days after payment of the expense, complete reimbursement
of the amount of campaign contributions used for payments made on behalf of another
candidate or group participating in the activity.

(c) A candidate may use up to a total of $1,000 in campaign contributions in a year to pay the cost of

(1) attending, or paying the cost for guests of the candidate to attend, an event or other
function sponsored by a political party or subordinate unit of a political party;

(2) membership in a political party, subordinate unit of a political party, or other entity within a
political party, or subscription to a publication from a political party; and

(3) co-sponsorship of an event or other function sponsored by a political party or by a
subordinate unit of a political party.
AS 15.13.145. Money of the state and its political subdivisions

(a) Except as provided in (b) and (c) of this section, each of the following may not use money held by the
entity to influence the outcome of the election of a candidate to a state or municipal office:

(1) the state, its agencies, and its corporations;
(2) the University of Alaska and its Board of Regents;

(3) municipalities, school districts, and regional educational attendance areas, or another
political subdivision of the state; and

(4) an officer or employee of an entity identified in (1)-(3) of this subsection.
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(b) Money held by an entity identified in (a)(1)-(3) of this section may be used to influence the outcome
of an election concerning a ballot proposition or question, but only if the funds have been specifically
appropriated for that purpose by a state law or a municipal ordinance.

(c) Money held by an entity identified in (a)(1)-(3) of this section may be used

(1) to disseminate information about the time and place of an election and to hold an election;

(2) to provide the public with nonpartisan information about a ballot proposition or question or
about all the candidates seeking election to a particular public office.

(d) When expenditure of money is authorized by (b) or (c) of this section and is used to influence the
outcome of an election, the expenditures shall be reported to the commission in the same manner as an
individual is required to report under AS 15.13.040.

AS 39.52.120. Misuse of official position

(a) A public officer may not use, or attempt to use, an official position for personal gain, and may not
intentionally secure or grant unwarranted benefits or treatment for any person.

(b) A public officer may not
(1) seek other employment or contracts through the use or attempted use of official position;

(2) accept, receive, or solicit compensation for the performance of official duties or
responsibilities from a person other than the state;

(3) use state time, property, equipment, or other facilities to benefit personal or financial
interests;

(4) take or withhold official action in order to affect a matter in which the public officer has a
personal or financial interest;

(5) attempt to benefit a personal or financial interest through coercion of a subordinate or
require another public officer to perform services for the private benefit of the public officer at
any time; or

(6) use or authorize the use of state funds, facilities, equipment, services, or another

government asset or resource for partisan political purposes; this paragraph does not prohibit

use of the governor's residence for meetings to discuss political strategy and does not prohibit

use of state aircraft or the communications equipment in the governor's residence so long as

there is no charge to the state for the use; in this paragraph, “for partisan political purposes”
(A) means having the intent to differentially benefit or harm a

(i) candidate or potential candidate for elective office; or

(i) political party or group;
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(B) but does not include having the intent to benefit the public interest at large through
the normal performance of official duties.

(c) In addition to other provisions of this section, a public officer who is a member of the Board of
Fisheries or the Board of Game may not act on a matter before the board if the public officer has not
disclosed in the manner set out in AS 39.52.220 all personal or financial interests in a business or
organization relating to fish or game resources.

(d) In this section, when determining whether a public officer is considered to be performing a task on
government time, the attorney general and personnel board shall consider the public officer's work
schedule as set by the public officer's immediate supervisor, if any. A public officer other than the
governor and lieutenant governor who, during the work days, engages in political campaign activities
other than minor, inconsequential, and unavoidable campaign activities shall take approved leave for
the period of campaigning.

(e) Except for supplying information requested by the hearing officer or the entity with authority to
make the final decision in the case, or when responding to contacts initiated by the hearing officer or
the individual, board, or commission with authority to make the final decision in the case, a public
officer may not attempt to influence the outcome of an administrative hearing by directly or indirectly
contacting or attempting to contact the hearing officer or individual, board, or commission with
authority to make the final decision in the case assigned to the hearing officer unless the

(1) contact is made in the presence of all parties to the hearing or the parties' representatives and the
contact is made a part of the record; or

(2) fact and substance of the contact is promptly disclosed by the public officer to all parties to the
hearing and the contact is made a part of the record.

(f) Use of state aircraft for partisan political purposes is permitted under (b) of this section only when
the use is collateral or incidental to the normal performance of official duties and does not exceed 10
percent of the total of the use of the aircraft for official purposes and partisan political purposes,
combined, on a single trip. A public officer who authorizes or makes any partisan political use of a state
aircraft under (b) of this section shall disclose the authorization and use under AS 39.52.210 or
39.52.220 for each trip, and the person who uses the aircraft shall reimburse the state for the
proportionate share of the actual cost of the use.



