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From: Rebecca Noblin [mailto:rnoblin@biologicaldiversity.org]
sent: Tuesday, April 23, 2013 11:56 AM
To: Colombie, Jody J (DOA)
Subject: PN: Comments on AOGCC Hydraulic Fracturing Regulations

Jody:

I realize the comment period on the Alaska fracking regulations has closed, but in the interests of good decision-making
I'm forwarding along this report that just came out of Harvard Law School regarding problems with FracFocus as a
reporting tool.

Rebecca

Rebecca Noblin
Alaska Director
Center for Biological Diversity
PO Box 100599
Anchorage, AK 99510-0599
Ph: 907-274-1110
Fax: 907-258-6177
www.biologicaldiversity.org

From: Andrea Weber [mailto:aweber@biologicaldiversity.orgl
sent: Monday, April 01, 2013 3:52 PM
To: jody.colombie@alaska.gov
Subject: Comments on AOGCC Hydraulic Fracturing Regulations

Jody Colombie
Special Assistant to the Commission
Alaska Oil and Gas Conservation Commission
Jody.colombie@alaska.gov

Dear Jody:

Attached please find the Center for Biological Diversity'S comments on the AOGCC's hydraulic fracturing regulations. I am
sending you a hard copy of our comments with a compact disc of all the references cited therein via Federal Express
priority overnight delivery today. In addition, Center for Biological Diversity Attorney Rebecca Noblin will deliver a hard
copy of the comments and a copy of the CD in person at Thursday's public hearing (April 4, 2013 at 9:00 a. m.).

Please let me know if you have any questions. I can be reached directly at 415-632-5311. Thank you.

Sincerely,
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Andrea Weber
Center for Biological Diversity
Climate Law Institute Paralegal
351 California Street, Suite 600
San Francisco, CA 94104
Phone (415) 436-9682 x311
Fax (415) 436-9683
aweber@biologicaldiversitv.org

This email maycontainmaterialthatisconfidential.privileged and/or attorney work product for the sole use of the
intended recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly
prohibited. If you are not the intended recipient, please contact the sender and delete all copies.
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Legal Fractures in Chemical Disclosure Laws
Why the Voluntary Chemical Disclosure Registry FracFocus

Fails as a Regulatmy Compliance Tool

Introduction

Itl .-\]1nl 2011, ,1 l'o]unLll": Cht'llllul dr~d(),utt' r,-;:"II y II;)." LWJHbl"d (Ol tllllljlolllll'S <I, 't'[opin,;.; lI11CIIIlHntl()Il"! nil <llld

~"" II l'1l~ I II () \'C<I1"'" later, (,It,\ en "t"ll", dln'( I OJ" "Iln" II L'II npl'r,llors <lnd "en ill" Lotllp;lIlic, III rq)(JI'\ tliCIT"

(h, mil.,lll"· In thb Ol)lil\l" rl"<~i,tr:. h',llI'O( u, 1\', II II .rrM]oL'uS,O)"f')' 'JIll' [{url',HI 01 L,nd ,\lan.:t~l'Il11·Il' (HI .\1) lu~

,1J,0) [') "p"" d ,hll 'l'tJll~ I r,)( I (ldr' ,I' 1h.. I' pnt tlll~ 1\i' th,)<1 I(n l limp.Hlh" IJ.H tlJrJll~ II lll, 1 'll I, <It J ,\1 ,'lld II Ih"l 1,11111 ..

\\ h"1l 111'\ ;l1lJl(!\llhcd, 1-1-.1<. hlltr, h,ld pj'JlIlI" ,1'.1 pO,-IIII, It 'pOll.'" In j1uhlJ\ {(,nt, I'll ,l!lllUl (il, mi, "llI'-". 't"l""~l,

,md di,"pO',ll .1\ II dl ~It,·~ [It\' (()Jl(~ pt "I ,1 t (lltl':dt/, d, nJl IIIW h gi~tn ,1[1p~.11~ t,) 1IIld~"J·1 ~~, 'UI." d ,1~. IHi~ \, ~IIlU' It

'jlf, 1'~ th. m tIl(" .1hillt\ to (klv~,ltv d,tl.l ~,1tl)("rin~ II) ,1 thIrd p.1rt\, Jnd pl()ml\l'~ \laJl~p;\IlIH,.\ h~ PlJ~lll1~ ~()nw

,hUlll(,11 inJOrJn,ltion onlitlL" [rO\\t'\~I. OUl' vI,1Iu.1tioJl "I J'r.l( J'I)( u~ <"ug~t ~t~ th,lt r"IIJllL"C OIl tllL" l'cgi\IfI ,1-.1

llguIJt()r~ (OmpIIJl\n tfll,! h ml\phlCd 01 pll'JnJtUl'l',

Summary

III ib current rorrn, FrJc~()cUS is not au Jueptabk regulator) (.ompliancf' method ror chemical disckl"':U1TS. Thc

registr) 's "hortcomings - and opportunities for improH'mcnt '. fall into thre(" catcgones:

(1) Timing of Disclosures. State law:; attaeh penaJtic.~ to a compan/s latc suhmittal of, or failure to submIt,

chemi{:a[ disclosures. HO\\'~'\C'r, Frac~ocus docs not notify a state when it recci\cs a disclmure from a

company operating in that state. Nor call most state~ rcadil) determine when a disclosure 1S made. As a

result, states cannot enforce timely disclosure requirements.

(2) Substance of Disc1osures. FracFoclis ereatcs ohstacles to compliance for reporting companies. For

example, by not providing state-specific form!i, FracFocus leaves companies to figure out how to account for

state disclosure IT9uirements not covered by the FracFoeus form. FracFocus staff docs not review

suhmissions, and states usually do not receive the form; factors that may encourage some companies to

under-value careful reporting. Meanwhile, no state sets minimum reporting standards for FracFoeus. In

fact, were FracFocus to disappear entirely, most states using the registry would have no backup disclosure

methods readily identified and available to them.

(3) Nondisclosures. Trade secret protection is critical in order to reward development ofuniguc products in

the marketplace. However, three characteristics of a rohust trade secret regime prevent overly broad

demands for this protection: substantiation by the company, verification by a government agency, and

opportunity for public challenge. FracFocus has none of these characteristics; operators havc sole discretion

to detcrmine v,!hen to assert trade secrets. As a result, inconsistent trade secret assertions arc made

throughout the registry.



Although hac..Focll:' PI"O\ ilk:: trallllllg, and hit:- rnadt· "Olll(' modificalioll~ to It" form III rc~pOllst· to nilidslll •

...htl .. tlIllllin.~~ r(·lllain. ()ur I·C<;(·.\lTh 1l1l(fl\(Tl'clnUlnCl"lw", I'"alllpl~'''' \\hen. inlfu·Ill<llltm :thr'lll tIl<" "'am~' product

dill, I' :1t I" ...... 1"1111'.' ·1 Ii,· n 'I .111 h I\.h \ I r.\ \illli,:-( "n'u nHII~. hl' .\\1" thl· 1"1 ~l't I \ .I. h ... nOl .dlll\\ ,.:JII hill~ ,II •." ....

J~'rlll... n';"lIk!":-- .11,· limlt"11 tfl l'p< nlll~ (Ill(. PI )1· .1\ a 11I1h·. 'nlh hll"m.ll prn l·nl ......11,· 1ll:1l1.1g' r "'Iak' .•md thl' pl1hli,·

1!""Ill ••111·hlll~ 1ll.1IH Illl,t.ll, ... t,r Iadurl'" til n·porl ..\I.J1·,· hl"o.l,lh, th. !Lilli" d ...1.Heh ,"UIH li"n 1..11 ph hnllb th, 1I1dl1\

of h.l\ In~ .1 ,'~ 1111 Jill, d d.lta ,.1,11<'.

I}i ... ( IO"llr~' "'1.. n I..... many IlUrpl)';I..·" ill .1 hl. alth~ (.\ iI '-Ill. id \. If IlI..·lps ]1\'01>"- lllakt· In lilml' d Ikd"'IIIIl ... ,Ih.,ut n:-l IlJl

in"'(;:llln·, .l landll\\ Ill.T d,:knllining \\ hdhl'j" to agr\'\' II' h.1\"l: a \I dl till her I'l"f)p('n~·. <l \\ fll"lCI I. IllI:-.idl.·1 ing

1·1Il[l1(j~lIh·111.•111 ill\l.· ... lflI· rc-:-,,-,,.·( IUllg .. il aud g,l'" (Olllpallll· ... , 01" all 1I1"'UI";lIln· lom(lal1\ dt"llTlllining 1\ Iwllll.1 Ill' \!l'nd

a p(Jlil~. CIH:lllk<11 di ..c!<,,:ull.' 'dlllil.lh.' l·lf.,·li'l' "Illt"r~\'lll'~ rl· ...p'.O ... ,.: ..md I.Hahk<;,IIJl'IOI"1-o 1<1 tl·l.·.1t II.Hi, Ilt ... Illore.·

~ tk. t 1\ I It. I )I"'~ IIJ"'ull" l <lIl 1111 pI 0\ l' pi dil \ -1l1.1k ing, Ifll>. In Iwl pi Ill; .1g"Ill"I'·" prim iri Il I I g u 1.11 o.·~ ,H II"n, alld h~

,Ill Olll.l;':lIl~ (luI-Ill 1'.11 tl~ IIMlJ"n. [n l.lll. ,Ii,< I,"ur, 111.\\ h( I I, \1, 11.1 ....1 "KII·,.ll prl·ll tIUI ... ,I,· 'til· h~ (I •.lull\ I,.ll tUlll1~

\\ h.lt 'OIlW kl\\ <.111, d.l "~tI( 1.11 hu'n ...,·' ltl dl"lll

l1H "!llpl, 11' .11111 III.H"l"UI at. {h~\ 111"'1I1'~. hll\I' \. r ...., 1"\ " 11.' puhllc purpll<;l· If.l pr'lp.·rt.1 •• \\ 11, I '~.II ..11\'': I'll .1 I' ,II

Illllll lIll I ,all 'Jill .......llI' m.1\ tilld tll.lt th,' 1"1 tn nnll1'- Il1lonn,1111111 Il'(llIlI~tI h.1 thl" .:t.lh·. ~"111,1111' IIIlII-, I(i~h nl

Clh'tnl('al ·\!"tr.1d 'II' \'H.I" (C.'\'-JJ numh"l', 1)1' hid u • tlw Illt ntit\ "I" dh"lnll"al". Uflahk t.) "l·al.h ;It 1'1"'" 10rln ... , til\'

prlll)('!"t,\ 1)\1 Ill. r \\ ill nllt ktHJI\ tlut other li)J·m~ d'''l·I()\\, ..·h,,'lJliLd ... II ithh\·ld in thl" 101 Jl1. 0' !r,t din~'I"("nt llIgr,·dicnt"

lor the ... am\.' prlJdllct. II' .... he :t",k ... I"or mlJrl.' inl'()rmatil')\l I"rotn Fr.KFncus she \1 ill be dcnh.'d, on the gl ound:-. th<lt the

.. it\"\ nrgallll.crs arc not subject to state or kdcral puhlic 1"l'lonl" la\\ s.'" Unlc"." di:-.dlhUrl.'" 1,'\'I"e also t1l?otk to the

q';"\lt', the property O\\l1eJ" mAy not petition tIll' \l;\te for mnrc compktc .lJls\\en or challenge the ("(JflIJl:lIl)'S tl'ildc

i<('Cl'et claim ....

States and the 13LM arc expending \'aluahlc l'esourccs issuing hydraulic l"rilcluring di,.,closul"e rcquirement\.

Companies arc spending valuahle time submitting di~c1osures, \-\le should make sure these ~ystelll,~ \\Ol'k.

l<ell Short PI1010ara:1r, C 2010

Unconventional shale gas platform located just outside Fort Worth, Texas.
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Background

Ill, Llllit, d 'iLH"~ h in till' l1l1ll" 1\1 ,HI' Ill. rg.\ lHlllln. (;"(>J()~i,t, h,1\\ kl1(1\\)1 "IIH\ 11\\" 1')](1- that \.,~t qU<lntllw" 'II

n.lttlr.ll g." Irl" tT"ppl'd III till' (f)Ullrr~':- "hak t;,rlll,llion,' ()nh fcu'nlh, hO\\I\ll, li.,\" :Uh.1I1l\:' III '"'(hnolog~ 1ll;1<k

I" 'H\ f\ I I <lllllllll, ,,11\ \ I.lhl, Sh.d, ~.l'" rq)ll "I Ill" 11\ .Ill~ fJ1l1 <IU.lt In III 1I.\. ~.l" pr,ulu( llull, ,111.1 fl',ll .. h,lrC j ..

':':'0\\ Ill!! ' "In 11Ilologi,.1I .1fh.lIH ,"" .mil high lid pi Il,'" .111" "'lhlrlJll~ _'I m11.11 mll.ll ,{ ill ..]uk Illl.·" ,IIIl'1h 1),11,01;1· ...

B.lkh·ll ~Il.lk pnHlu....nl rH:.'II~ 600,()(1(1 han I I.. (tf j,.1 .1 d.", in 20 12

--\ .. II" nallle '''U~l'''''', h, dr.1UIH.: frat lUring ill\ (,h I.:." illJI'ltillg a I.ug..· ,olunll': 01 Iluid (u"'1.111) \\ a...... ·h:'I',nl) into a \\ dl

,II high lHI","Ull', 101'1,11 tun' IlH 1'ocI... prop lIpl'll Ilw (1'.1(1.., \\ nil ~;1l1t1, ,11111 nlt-a.<-" 11"'PII,·,1 oil or ga'. (Iwllll('al,

1\'prl''',lIt " ."I11:lIlI'1',Hfi'111 01 thl' !'1,l,tmin~ HUhl; 11l!\\ .. H·r, gi\\'n lhilt 1llJllinn" oj gilllun..; nrtrat'turill~ flUid m,1; h,'

1111. I t, d inlo a \\ vi]", 11", fluid l1lil~ (, Oll1.11l1 tlloll'.111' I.. or :-.':a1l(>11 ... 01 I h,'mllJk

Two years sincc tbe launch of rracFocus, eighteen statc_s require fracturing chemicals disclosure. ,,,.. Of 111Ose, cleven

states direct 01' allow well operators and sen'ice companies to I'eport d,emical use to FracFocus: Colorado; Louisiana;

Mississippi; Montana; North Dakota; Ohio; Oklahoma; Penrlsylvania; South Dakota; Texas; and Utah ....,~ Meanwhile,

Alaska,~'" California, ......· and New york...." arc considering FracFocus for chemical reporting from their states, and the

DLM has proposed adopting FracFocus as the disclosure method for unconventional wells on federal and tribal
lands. x ... ",

the hydraulic fracturing

process; Industry worked to

about the chemicals used In

In response to pu blic concerns

'I h,' pllhhl·[I.1' 1',1J', d ,·'111 ....:111' .lbOlll ,h,' jlOIlI1II,lllw,dlll ,111<1 1'11\ Il'Olll1Wllf,11 n.<-k, ,\"cll·i,ltt.! \\ ltll ..kill nil .11HI g-"

pr." IUd I< IlL' I h, 't' l' lIll ITIl' "I I. n 11" U' ,Ill Ih" • 11'0111 ,ll~ u'l,d III

Till' !l\dr,ll1h.. h.1eturlll~ Ilion ..... H\ 2010, I JI'( tl·t! Illrl( 1;11 ...Hlll

\'11\ Ir"nnh IlLd "I g.lllit,Hllln .. \\ ..n' l',\lJll1~ 101 lilt n·.l,,·t1 (h, 11\1\ .11

III", 1(I"UII, lllt,dlll.ltt' IIw puhllc ,lIld prfl\Hk pCllil;'m.,ktT' \\'Ih ,h"

lIlrnnJl:lIIOn IH'lol",llo ,l'."l"~," .lml m,ll1;tg" ll.,k." III rl· ... plln..:c,

indu .. tl'; \\'orkt'<\ \\ith tlw Inkr...t;t{{' ()!I and (;;\ .. C"Il1I};tct

Cl)ll1rnis"iOIl (lO(;CC) Jnd the GI'/)und\\atcr Pnltl'tti<lI1 Councrl

(G\,\IPC) to (l'c;ttc a \oluntill"Y chemical rcgistr~' (:alled rrilCrO,'U".

The olllllll.: r('gi.~try pnl\ ide,; disdl),..urc Jonns ill PDF, cllahlillg thl.:

puhlit..' to \ i(,\\ inrOrn1Jtion one \\ 1,:11 at a timC".

When Fracf'ocu!t launched in April 2011, six stat\.'~ J\lahama, '"

II. rkansa~, "" Colorado, ". Penn,;) \\'ania," \V l"~t Virginia, '" and

Wyoming"" had drilling ruk.~ that n'Cjuircc! somc lorm or

chemical disclo... un:. rangmg from minimal reporting and

rnaintenanc.e of on-site chemical ilwentorics, to eomprchcnsi\"C

reporting before and after fracturing a well. [-('dcral la,,,' did not­

and still docs not - rC'IuilT an)' disclosure of chemicals used to

fracture wells,

C J

c At the outset, FracFocus held promise as a positi\lc response to public concern about chemical usc, storage, and

disposal at well sites. And over timc, the IOGCC and ule GWPC havc worked to improve FracFocus; for instance,

by releasing a "FracFocus 2.0" form in late 2012 (all companies will usc this form beginning in June 2013), ""'•.

HO\'t'ner, FracFocus still Cails as an acceptable regulator), compliance tool. This paper will address three categories of

shortcomings, and conclude WiUl recommendations.



Issue # 1: Timing of Disclosures

'\lat ...... , ... ([lUI' 1It.ll I '!lUIl,lIm "tH.ll. p' "._1 1'.11 fUrln~ \"h\'I1I1I...:11 II j... ( 1, '''UI l"" h~ .1 ll.. lUll! .I.ItI rill' 11. ,1lIlil11 i ... \ ,ill 111.11. d

t\pWJII.\ fl'lllll till" d:lll" th.lt lJ·;\CtUIIIl~ III ~Ill"', or from tIl\" d:llt.: lit \\ ... 11 (fllllpktlllll (\\ hl'lI till \\\,11 h\"gill ... ;!\ III l')lltl~

Ill')( I'l{ l' "I 1I11itl~ \ ,In ... "', IflJ1 ,.11 .... 1,11, .. '\ \ l d I"', I, "'II \ ..... \\ 11 h,n ,\ k II 1II11I1t1l ... , d tLH lUI III~ (II' I 'Jill pl\ 111l~ .1 11,·[l

.\\j ...... i-: ,jlpl r ·ljllll"l· ... It P()rtlllg II Ithin 10 (b,'''' oj rl.ldllrlll~ 01 :I II l'lI; .'"

lit.,], r ·llllil' ['-portll,:;': II nhm (,(J d.1~'''' or h.ldunng.1 1\ l'lI; ",'

Okl.dlflllU n:ll'lin ... reporting II 11"I1Ill 60 da~ ... 01 th(' qarl (,I' rr.Kturill~: ''''''

I nUblan.l n. 'IUIH'" Il pun Ill,:!. \\ ithill ~(l d.l \ ... III (flillpl ...·, Ifill 01 til\" 1\ ..:11; " ,

.\1t'n t.m.t. ", I'. 1II1" \ I I .1111,1, "" ,\I\d ''It H11 h 11:1!,.flt ,I ~"" n 'lllllli • lToln iug \\ II hill 30 d,1 ~ ... 01 \\ d 1 ,Olll pl. ,iUll,

'I ,''\.1'' "'ljUIl" H Ptlrllll~" llhll\ HI d.l~" ,,11\. II (nml)kll"llllr \\nlun 90 d,H'-,llt, r dnllill~ I" l"lillpll'" ,I,

\\ hllh, II ,. ,,,,.HIIt'1 ,"'"

.\.i .. , d. I ),11.."1,1 •.•lIlt! (lIlin .. 1"(IUIl " II [l"1 tillg 1\ Ithll1 hl) tl.l~" "I \\ dlu.mpll tl.m, ,1Ild

(""Ioradll 1\ tllllrt ... I, pill Illig \1 it hill h{) d,H'" "I' l fllupl ... I II ill , ,mt! 110t /11111 I Ih.m 1]0 d.l \, f'-"Ill tli ... '1.111 III

ll-,H !t1nl\~."'"

\t.ltl.' jail ~ Jtt:tl h lKn.lllll.'~ to J coml),1l\~ 's btc' ... L1hl11ittal nr bilun' to suhmit chrmicJJ di:-llosurl· .....; Pl'lSClll f:lillllg tn

tlme[~' .~uhm1t a rcport JI1 Color:tdlJ, for In~tann', may h...,

'uhjc ... t tn a civil 1'1111' of up to SI,OOO [lCI' \'ioJation [lCI

day, rut" a total or up to S 10,000, "" .. bell, iolation 01

an oil and ga~ rule (lIJduding 11'<jUIl'('!\ll'llb to n:port) III

Nonh nakolil i.~ ~uhjcct to a p(,Il:llt~· or up to S12,500

per day. ""'" III Ohio, \"iolation of thC' oil and ga~ statule

may re~ult in cidl ]lC'na!tK.<; nf up tl} S4000 per day; ,""

in i1ddilion, ifth..., ~talc has made rca~onabll' attl'mpts to

notil)' the 0rnatar, and a reron is mOI'e than 30 day:->

lat<:, the stat(· may is~ue a finding that the operator has

committed a "material and suhstantial \·iolation." Such a

finding authorizes the slate to suspend \\'ell acti"ities. ,I

I-Iowcyer, when state laws direct companies to makc disdo~urc!i on FracFocus, states cede oversight of these

pro\"isions to a non-regulatory third part)'. FracFocus docs not notify a state when the site receives a disclosure fonn

about a ,... ell in that state. Nor can mo,~t states readily determine when a disclosure is made. Of the states that usc

FracFoeus as a disclosure compliance tool, onl), Texas requires companies to submit copies or the FracFocus form to

the state. Otherwise, to determine if a disclosure has been filed, a state agenc), must search FracFocus by well

number e\'cry day until a form appeal·s. When the form does appear, it docs not reflect the date it was suhmitted.

As a result, states using FracFoeus arc not able [Q enforce timely disclosure requirements.

FracFocus 2.0 may be ahle to pro\'ide notification to states when de5iTed.~11 Howe\'er, no state rule requires that

FracFocus nutify the state when a submission is made. The fact that the registry will not olTer this ser\'ice b), default

may mean that there arc technical (database interface), regulato!")', or political barriers to doing so. How those

barriers will be overcome has not been made clear. Meanwhile, e"cn if a state were to begin receiving notifications

going forward, there ma), not be a way to reach back to delerminc when submissions were made over the past two

years.



Issue #2: Substance of Disclosures

).:,~·glll.)ll/l ~ 1.-,1111\."\\01"1- .. ;II'( 111'11"( c1l l ,\. \1\1.. \\ !Ill) till ~ UpCLl!l" \\ llhlll ,~~tCfll~ thall'Il(PUr.'gc (Oll1pIJ.lIlll' In "1l1'lllng

th... lind, "r.lhl,·IJ\'h,l.' I'" 1•..-" Inurn"lli. III tH"r,,-' II ,'uhh'''''I1l' ,I" I Ill" 1Il'1.1Il' t", 'p" ding 1.1'\ ... 11\ Ih. m',,- Ill" lll:l~

,11-1 .... "1111, Illotlll .... ' .. frolll dri\ing t')l1 ,,,,,t. hill (flmph,'IHl J.'It nnp'''\(" \\lth If'I)'''lllhllfllllll'pl"l'd hump...lIld

lI.dlll t ncll". lIntol tUll,'h:h, ~t.Hl'" Ih.ll u ..,· h ."I'lll!:' .1 ....1 I.olllpli.llhl· IlIdhod lor t"]WllIll.11 dJ'o.ll,,"'Ull'" ,11', r, I., 1Il~

IIll .1 ll·gj ... tr~ tholt ll',',ltl'" \l;lfril.:r:- t,. ('f Impltanll'. I'or lll't.11H."l', Fr" .. hKU' d( H:'" III It pnl\ uk qatl·· .. pl'l IIll liJrm,,_

1\";\\ lllg lflIllP"Ulil'~ ttl Iigtln,-' 0111 ho\\ to <l(lOUllt I;n :-I,II\.' n,,'cluin'llh.nl" flot 1Tlllll"ll'd h~ IT<l.d-lll"u-,. '100 (Jhl'll,

l'nmp.lllh:S do Iwl l)nl\Hk th.· J.fldlllf'llallnlorlllation.

I (It" In ,t.1 III I , 'nnw q;lk" 111l11t dr'tl')'lll'l' Iq thl'mll.11" I'l·glll.ltcd under til .... On.Up.lllon.,1 ;';"kt~ ,lnll Ill-"lth :\n

I( )'))1 \), II,l" \'\1'1. Cn]"1 ,ld(J.,I,,, .1\1 I''''j''''ppi , -I" .\10nl.111J, I, ()])1I1,,1\I (lkIJholll,l. ,I,,, ,'nd "1"1''';)' ,I".. I"'quil t' dl"'" lu"tl1 I

ql "II dh'l1l1{ ,\1 ... 1111, 1l11'1Il.,II~ ."Idcd 10 Ih, II.\{ lUll11~ IlliHI. 'I hi'" I'" .111 illljlort,ult c11"llIh 11"11. (hi\.-\ r, (llIIII" I h'-I 111( .,!

111,'l\ul,1l IUf, 1-' 10 Ihl mlnlm,lll'H' .lhlllll "h.tf.1rdou", l hl·lllll.,k' 0Il ;\l.lhl·i.11 \.11~ t~ Il,ll,l "Ihn I ... (\1\1 )l..;J Ill! pb" I\WIII
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All chemicals that would appear on a Material Safety Data Sheet (MSDS) that arc llsed to
hydraulically fracture a \vel1 except for those that can be kept proprietar)' based on the "Trade SeClTt"

prO\'isions I-elated to MSDS found on the Trade Secrct link at 191 O.1100(i)(I) Ircfel"Cncc to OSHA

regulations I.'m

FracFocus appcars to havc amended the disclosure form to addreJ.is this issue - many FracFocus 2.0 forms contain a

heading part-way through the chemicals table that reads, "Additional Ingredients Not Listed on MSDS."

Unfortunately, the bottom of the new form then often reads, "Additional ingredients not listed on MSDS component

information were ohtained directly from the supplier. As such, the Operator is not responsible for inaccurate and/or

F.-acrocu~ wchsitc appearl.·d to limit

("hemicak I--=or instanec, in rcsponsc

being di~c1o.~cd on thi~ ~itd," the sitc

hl'l'n .... tutl,l·d for \\')rkpla'T l"'\PIJ.'"rt· ..--\( ,1

conrcrl·IH.C, :>'htthc\\ \V;\bOJ1 of

"I Jallihurton la fl'"artunng c!ll'mic:ll

111<.' th.11 prohahly half or tbe

an'n't thu-"c OSHA-regulated

HoweH']", until n·n.'lltly the

reporting to OSHA-,-cgulatcd

to the 9ue~tjon, """hat chemi<'ah arc

~tatcs:

Morco\'cr, the hottom of the original FraeFocus form reads, "All component information listed was obtained from dle

supplier's Matcrial Safet)' Data Shcets (MSDS).. ." This language might lead a rational operator to disdosc onl)'

those chemicals regulated by OSHA, e\-'en if that operator wCI-e reporting on a wclllocatcd in Colorado (or another
state seeking broader disclosurcs). And in fact, operators havc reported non-OSHA chemicals inconsistently on this

form. For instance, while TX well operators sometimes report that Clay-Max contains choline chloride,I" at other

wells they merely report that Clay-Max contains "no haz.ardous ingredients per MSDS."h When companies do report

non-OSHA chemicals, thcy aSJ.iert trade secret protection for them at a higher rate than for OSHA chemicals. hi

.. h;:lI;'lId"u .... 1I1l'1llll',ll .... ·' to thu.,<.· lhat hal\.'
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Immediately."

to,correctthe'error

EracFocus enables well

a disclosure but [are] unable

operators to pull down forms

when they "discover an error in
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I
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circumstance the document IS.\10nt.1I1a '('quin::-.: (OlllpaJlIe~ to n.:p{jf·t t1l,' actual ('OIl("(lllr,I!Wll<': or

chemicals u:.cd in the fracturing fluid. l
" IloncH'r. thc Fra(Focu<;

form only requc<;t" Il'laximum conccntrations, While Montana

operator~ could Ii,,! the actual t'(Jll("cntratiolls in tlu.: "Comment:."

ficld, the form makes it diflJcuh for il company tt) com pi) with

Montana <;ta1(' law. III ~omc ,\<lontana forms, operator.... appear to

havc tried to providc actual cOn(;cntrations 011 the far right-hand ~idc

of the chart, but the numbers ha\'c heen jumbled in the uploading

process, I,,, Other Montana fnrms do not pro\'ide a.ctua.]

conecntriltjons .1""

Texas requires well operators to pro\ ide the contact information for

an}' business claiming entitlement to trade secret protection. I.,,,, This information is critical in thc cvcnt a medical

professional or first respondc,' nee<is to idcntifr the prott'ctcd chemical in an cmergenc), situation. Howcvcr,

FracFocus providcs no specific place for this contact information. Vvhilc somc disclosure forms include contact

information for trade secret chemicals,'''' most do not,

In addition, FracFocus has a "deletion default" for forms that need to be corrected, FracFocus enables well operators

to pull dO\''''n forms off the site when the)' "discover an error in a disclosure but [arc) unable to concct the crror

immediately, "I.. When the operator selects this function, the document is stored for 90 days in a temporary holding

container. During this time, the operator can replace the form with a corrected "crsion, or restore thc original form,

Howcver, if no action is takcn, thc form is deleted, I...lti It is easy to imagine a bus)' company pulling down a form to

correct later, and fOI"getting about the form, Therefore, FracFoeus appears structurally skewed to discourage

corrections and facilitate deletions,
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Issue #3: Nondisclosure of Chemicals

"':;'

Track "1..·I.T('t prolL'ction h ll"ltic;\l, til 1'{ \I'anl d('\ clillHI1Cnt oj' IHllljU\' p]"Oc!UCh ill tll{' lJ1arkcrphcc. '1 rad~' ~(·IT .... t la\\ I"

... tatl.'·IJJ ...cd, hut 47 ... tatcs alld \Va~hlllOI{lIl, I)C I
"," ha\..: adO!ltt:d the Uniform Tl'adc )l:cn:ts Act (U'l S;\) definitIOn 1)1',

trade ....·(Tet... : I
"'".

II Information , including a formula, panern, compilation, program dC\'ice, method, tC('hni,-!ue, or prou's~

that dcri\'c~ independent economic \'alue, actual or potential, from not heing generally known to, and not

being ITaJil)' asccrtainable hy propel' means by lather pnsom "ho can ohtain economic \'alul' from it.'.

disclosure 01" u~c, and is the <;uhject or efforts that arc reasonable under the cil"cumstanc('~ to maintain it~

States protect "trade !'ecrets" and other "confidential busine:is information"r", from disclosurc undel> public

information law!>. r:cderallaws also contain proprietary exemptions to public disclosure requil-crnents, including

those set forth in thl' Occupational Safet) and Health Act (OSHA),r"" the Toxic Suhstances Control Act (TSCA)""~"

the hderal Insecticide, Fungicide, and Rodenticide Act (FlFRA),ln>,l" and the Emergency Planning and Communit)'

Right to Know Act (EPCRA). L.:~.,,, A comparative rC\"icw of these regimes suggests that three procedures rna)'

contribute to higher rates of disclosure, whil(~ protecting true trade secrets: substantiation by tht' compan)' sceing

protection; agency \'erification; and puLlic challenge.

For instance, EPCRA requires substantiation of proprietary claims at the submittal stage.
lxm

Furthermore, any person

rna)' challenge a trade secret claim and EPA must re"iew and resolve within nine months. r.....' Less than 1% of

facilities have filed trade secret claims under EPCRA .In.,."

TSCA does not require subslantiation of proprietary claims, OT provide for publiC challenges to these claims> A 1992

report commissioned b)' EPA found that companies made trade secret claims in more than 25% of aU "substantial

dsk" notices submitted under TSCA Section 8(e); more than 20% of all health and safety studies; and about half of all

records of significant hazardous reactions. Ix..... , .., In response, EPA has used its administrative authority to enhance
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Frat.l:ol'll<; ofkn, nOll(' 01 tll\"~C 1)l"()lcdul"cs; opl'l"Jtor.. jloqing on

tllC ,itc,' ha\c ~ok di .... (l(,tioll tl' det{:rminc \\"IU:lhu J chemic.ll i~ d
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\ crificatinn proce!'" to lktenninc if tradt.· ~ClTet daim ... I1K(·t the

OSHA stand:ll'cl (whh,:h FracFocu~ dilTcts cornpanin:: to follo\\").'

rinally, then: is no prOtl':-s for thl' public to challenge a

proprietJ.l"y claim." In fJct. thc IOC;CC and the CVv'PC hold

thcm.<;ch·l's out as exempt 1'1'001 federal and !'talc public

infOl'mation laws,"1

What's more, when state!' permit or direct chemical disclosure to FraeFocus, state puhlic information laws rna)' no

longer apply. For example, Ohio's general public information law enables an)' person to challenge trade secret claims

in coun. I
·'" The state's fracturing chemical disclosure law narrows the uni\'ersc of persons with standing, but still

JHows challenges /i'om a property owner, an adjacent propert)' owner, or any interested person or state a.gency that

may be Ilegatiycl)' impacted by fracturing chemicals.''' Ho\\"evcr, Ohio allows operators to disclose to FracFoeus

instead of the state, If opcratNs submit to FracFocus, appeal to the state agcnc)' would he impossible hecause the

agenc), \t.- ill not be in possession of the records,'''

Colorado has attempted to address this public dlallengc disconnect. The state's hydraulic fracturing rule requires

companies making trade secret assertions on FracFocliS to file a "claim of entitlement" \-vith the state.'" The law then

empowcrs peoplc "directly and advcrsc1)' affected or aggrieved as a result of any violation of any Rule" to challenge

trade secret claims. r
,·" While "directly and ad\'crscl)' affected or aggrieved" is not defined and may set a standard that

precludes man)' challenges,'....;' Colorado mak.es an impol'tant attempt to enable challenges to trade secret assertions

made on FracFocus.
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1. pOll,d ,1"'""Ir.lll,· ... ,tT, I ,. Iln\\,\,"I'. ,11 \\1.tI #+1 ()13-)+·~;-;9. Ihl'" pll"hHI I'" Id"ntdl,1! ,1"'\"llUlnrn!;

11.' d r')- I 1', ,11, d 1l~hl 1'\ t rol\ 11 III I )J~I rlbt" (C.-\.... #- 6-17+2 --1-7, :\) "

..... ~, ,1 'UI Lh LUll ~lll'll1ild h\ }',I'\ \1 \,,·11 # 0:; 119~-()62~::-' .11111 ,\1 1.-,1"'\ 11,11< "tilt 1 \1 \·11 ... , ".. thi ... III (1.111\ t I~

IIl,lIll d '\' ,I "II ,uk ""lll 1 .. J 10\\ 1'1 , I , ,\\ \\ { II #0:; -077 -119+-+11. "'1' jl'~11 .11\ lit \ ,lll.l 11l\'11 l '\" lllJlllb\ I'" .\1,

II,tul lllr 1I1h produl1' '\"dllllll l;1I hon,lh {-I-97- 19- I ~ .1; I'rol< 01.\11' 1-:1l/~ Ilh' (9111-1- III ·1 ). I in, ,11 ,11k: I

IWnl'111l "'lIl1'Jll.ltl" 16S(l~ 1-N 1-2}; 1'1"1111,11': C 1-I I::; .1k ohnl "'lIlIal, (:\Il~ "I' 6~()S I 9~ - I , 6t\ I~ 7-:;O-O}; .-\ II.. oil, ,I

I-:rha SlIlI~Hl' 16~:;b:;-34·1); <lml d-I.111I011Ul\: (94266-47-4).

S-262, <t "l','l1l' inhihltor "uppl,ul hy Rcel. At \\ ell #42·4.61· 38034, the product I~ lll:lrkl<! "propl'il t'-lr~." :~t

\\ 1·11 # 30-01 )-39086, t\\ () ingl"l..'dll'llts and thur C:\~ nlJmhcr~ al"" hql'J I'rJ!' thl~ pwduet: Alllin.)·J 1"idh~ I

Phm.phJh: tthn (6S1 31· 71-5) ,lnc\ Ml't11:11101 (67·56-1). III adJitioll, "illert ingITdu.:nh" arc mentioned.

SUPl:RMAX, a :'>urJanant <lnd rOallll'l" supplied by ;\Iahor!'l/Supl'rior Well SI..·l"\·in's:"''' At \\ dl # 37-005­

29978 and at ka.\t 8 otl1('1" \\ dis,·...· thne i!- OIlC "proprictar}" ingl"l'{{jcllt notcd, and thrce other ingl-ccf!cnt!­

and their CAS numher'i li!'tnl: Isoprop)! AI('(Jhol (67-63-0); Glycol Ethcl" (111-76·2) and I::thrl H(,:xano!

( 104- 76- 7). SimJiarl~', ''It wcll # 37-05 1-24334, the same threc- ingrc-dil..'nt.s arc listed, plus an "other

unspecified", How("\"Cl", ~t \\"cll #37-063-36002 and at Ica!>t three other \\"<.:lIs,"'" 22 ingrL'djcn1~ and their

CAS numbers an:-li<,tcd, including Isopl"Opyl Alcohol, Clycol Ether, and 2-Ethylhexanol. Thnc arc 110

proprictarr assertions made ror thc product on these rorm~.

TFR-21 L, a friction reduction supplied by TES. At well # 35 -121-24512, the product is listed as

"pl"Oprietar),." HO\"'C'\'cr, at well # 35·121-24534 and at least 1 J other wells·.... '·". rivc ingrediellts arc listed,

and a CAS number is provided for rour: Ethox)"latC'd C 10-16 Alcohols (68002-97-1); H)'drotreated Light

Distillate (64742-47.8)j Sodium Chloride (7647.14-5); Water (7732.18.5); and an Aerybmidc.: modified

polYlTlu (CAS withheld as proprietary).

TSC-6755, a scale inhibitor supplied by X-Chern. At well #42-103-01856 and at least six other wells,""""

the product is marked "proprietar),." However, a1 well # 42-115-33475 and dozens of other wells,'''''' two

ingrcdientli and their CAS numbers arc identified: Phosphonic acid,nitrilotris(mcth)'lene)tris-,pentasodium

salt (22 35-4 3.0) and Sodium Chloride (7647-14· 5).

s2 A company taking reasonable efforts to maintain the secrecy of one or more ingredients of a [raeturing nuid additivc

.3 would consistently shield those ingredients from disclosure on a public website, Indeed, "trade secret" is defined as
u:1. information that is the subject of reasonable efforts under the circumstances to maintain secrecy.en Many courts will

~ find that these "reasonable efforts" would include making sure information is not published on a website accessible to

~ the general public and to ODC'S competitors.oA
'



\\'dl 11\\ 111'1''', flfll·l'.ltllr~. alld "I \ ill' '-fltllpallH'!' .lle ,li"llo'lll;': jlll~'IIll;IIII'11 tf) '·r.lll:III·U<,; l"nJIll Ihnf'rl'lll '1.111" .llld .1t

ddl"J ,'111 Illlll" (;1\. II lJll'. lhl 1', .11 " 11l1'. (lllun1 ..t.l1111 ~ Ih.ll Illl;:ht ~I\ " II ... · III ill'lJll~I'h III dt"II,,~ul" 1 11'1, 'l'\1h

tr.HI,· 'Ill, t~ Ill.l' 1"", till'lr Ill" 'pi h t.In •.llll' 11' ....- time, k,lIltll~ J. l t1mp,ll1~ t, I Ikhh'TJ.td~ di,dl"" ingrl·du.. nh II

nih, Jll"l'" I h·d "1I1.II.1t 11I1Il ,,11f1ldd Ill""t Ih,· Ir.ldl· 'lll', ttl, "lgll.ltll'n 1"1.111 IIlhl I' lllli .. , 11~tl])~ th.. ~.llll'· p'tldul I

\1'( nnd, .1 <.;1J.k J's'·lH.\ 111J.\' hJ\ " {k'tl rlllJll 1 d tklt niH' Ill" 11111)",' l h,:mit.11 Illgr,'dil'lll' \\ I'll' !lnt "11,111.. ,"I'Cld"" lJIHkl

'1flp111.1hl.- "tJtt: rlll.-,."'" \V,,'r ..· tllt" 10 (>( cur. Illl l"OlllIMI1~ (lluld no ll)n~lr .H'''Crl protlllinll' 0\,'1 th"'''l' ton .. tltUl'llh,

und,·,· Ihl' pl;,in ddlllllilJll of"tr.1Ik <.;,'1 rd." '\ he JIlI~lrlll."ltll)n i, lion 1·.l..;t1.\ .l(11·";"lhll 10 nth,"";, th ..... re In: Ill)

cOlllu!cnll.d Illlum..;I,\IHI·"; "lin Ilundlllg Ihl I"'~tln~, 'lIul tiki" 1111 1'1I1~1'" II-main" .111\ I l.nJllkntl.ll (har.Il"1l r til thl'

III If ,nn.lll' It I.

J hlnl, ,l i "11lpan.\ 111.1\ h,1\,' 11I,1,I\l rt, 11Th dt~d""I.·d In!llIlll,III'!Il ,11"'111 ,\,11\ III II ,ll. ()m \ 1h.11 q, l Ul", til,' ~"lllp.l1l\

m,l\ Ill' Inll~' I ,HI< ,1 th.l1 II h.l' Llk"11 l' ,l"UII,I!ll, ,11(0) t~ tl, 1l1.ll11t,llll til< ,,', Il'l \ I'j' \Ill' t hl 11lti ,\I tltl' "mp,lll\ h,] ..

•llt.lllll/Jlll dill, 11',111. ~\l I' t 11.\ p."lltl~ Itl'll.1 pullill Illrlltll .'1'1\ "tid, I" 1..11"\\ 11 llqlll'l.nll'l~ '"'' I.HllIt,·I" 1'11'\' Ilt

I'uhllt',ll ion '\ III ( In \ hId, ..u ,n:-I .'tl\ I olllld, nll.ll ( 11,11,11 It 1" II Illl~llI 1I1h< rn l'\' lI,l' I , "10\ \ d ,l' ,\ II.1d\ "l r, I '" .. ",

Recommendations

[n ~hort, (lUr r ... \ ie\\ 'uggl.'<,t ... tll"t [TJ.... J:{lt U~ prl'\ Cilb -"'."Itl'\ fHllll cnl"f)1"{ 111g t llnt·l ~ di"tlo .. urc IT'-juirl·I\lCnt.\, c1"\'J.t\"s

I,hst;'lck .. for (ompl1ance lor rCjlllrtlllg l/ '1llIlilnic..... <lJ1(J ;) 110\\ ~ JI1( ollsi,.. tl'llt 11'a<1<: ~l (I'd a..... ('1"1 if In.... Furthermolc, Ih ...

re!iann' on l-racForu, h~ Hl1nhTOll~ \talL'\ a<.; a rlt: (oKto rl'guldlO1') ITII:dl<lnism <;cllds a <;tl'ong !<igl1<l1 to lIldU"Ir~ th.1t

careful n·!Hu·ting and (omplianlT is nut .1 top priont~. Thus, il i<; worth H,("oll!<irkring rdiann.' on FracFIKU" as a

regulator) compliance tool.

Ar the \"Cry 1"3st, ag....nck... ~hould conditiun l"cbance on Fral+oCU\ on it ...ct or minimum standards. Onl;- two ... tatc<;

iJa \'e reqUired an~·thing of hacFtH.. u." Colorado' '" and Penll,,)'l \ an ial
""I directed FracFocus to become a .'>carehabk

datahase hy January 1,2013 and the l'cgj~try failcJ to (·ompl),. Under Colorado law, tlns failure triggered a

requirement that tom panics begin sending disclosures to FracFocu!\ and the state on Fehruary 1,2013; howe'TI', a

!\pokesperson rOT the ... tatc Oil and Gas Commission seemed unaware of this rcquirement.'-u
'" Penn!o>Jh'ania's law

states that if FracFocus was not searchable by January 1, 2013. the Department of En"ironmental Protection "'shall

in\'cMigal<': the fcasibility of making the information. . available on the department's Internet website in a manner

that will allow the department and the puhlic to search and sort the information.'"'''''''' As of April 2013, Penns)'h'ania

had not posted disclosures on its site.

This example suggests tllat any state's ability to make demands on Fracr-ocus is limited. Therefore, the federal

go\"Crnmellt should step into this void and require minimum standards for the disclosure registry. Specifically. in its

upcoming rule, BLM should set forth basic requirements for a third party disclosure registry that must exist for

publication on that site to be deemed in compliance with the federal disclosure law. BLM should not mention

FracFocus by name, hut instead should descrihc the noor requirements for an)' eligible disclosure registry. Jf

FracFocus cannot meet the new standards, perhaps a competitor site can.

BLM should reqUire FracFocus to:

o Be searchable across forms and allo\-\' for meaningful cross-tabulation of search results;

o Report on the face of each disclosure form the date that form was submitted to FracFocus;



o Pnn Hk :-Iah·/!Cdt ral .lg\,.'nc~ -:-j1l"cil'ic Jorm:-, ;md/ OI":1t Il'd,r rcJkCI thl' dil"krencC'!- a<.:ro:-1' t!lo:,c I"rm ..
(Inr 1ll,1.\ll{T, tlh' "1ll;\:-"1Il111111 «(Ullcntr,llioll" lll!llllln" uwld fH' l"(··lah..:kc1 "mJ:-..imunl I,r altH,,1

1 fill .. ,·nIl.lll, .n,·',

o RVJnt "01'1111"'1<)1\' Iklt IJ'-l lI'1J1-"',i,r,'nl (11]" 1Il)l) 111,'hhinr-u C-\" 1l11ll1h,·!,.

, \t.lt, " (,\nil HI..\ \, II Jl d1IllJ'" t" u",' h Jllll ... U') "hould I ....<jUII·t , .1' I t·\.,I" dOt·" th.n ... tJ01ll.1I11"" :-< lid t "pi..·, 01

tlll Ir j;rM hl,U'" di ..clo."ur.. Jllnn.; til Ih... Idn ;1111 :lg,'ol.. ~. II ,1 ,Iak di:-<o\ ..·I-~ rh.lI ,1 I r:ll rO("lh !l,rm It rn l'l\ l',

\1 it-. not puhl"h"d on l'rJl Foeu". [KOJIti..· ... ~hlluld "1)1'1." .

., \t;lll"" Jnd HI :\1 I1lU'1 h.l\ l' .m :lit.. rn,lll\ l' til" 11I."un. mn halll,m III 1'b\,.(· in thl l"\, III or till' llllni-pan.\'

\\, h'lfl \\t ,1J.., IHn~ 11' ~1.1Ild,lI"d"'l'r 1"ldlll~, ", T .. ,,1' nll\\ till'"

, "L1\\'" ,md HI \ I ,holiid ,ld, 'pl 1III 11,ld\· '" \ I d 1)1 'll. ,·,hll""''' wl !'lI'l hIlI tlll I Ill, I:;, til \ I'LuBlln;,: ,uld

l"nIl1I1Hllllt.\ j{1~h\ t'l KIlO\1 -\t t, Illi il..: h.\dl'H1IIC Ir"ctunn~ \"I1'1111l,1I di"(!O"111t' lId .. " -\rl.m',l" ,l!l·'.1,h

ill( "rl'0l".lll' I-.pelt:\ 11\ I ~ I~ I, Jill III II" 111 dr.lldll tr.h tUltlI;': dl't"lll'U1 t • ul\ . ,,"

,. \t.lt~ .. .l.IHIIU ,\\ ,IUIlll,1 n.(luJr.. t"lnp,HIII.."' I" ,ullmlt,\ 'r;Ih"Ill ....1111' tht,: rtlt \allt ,1~\"lIl"~ d... "trilllll,:! ,111<1

\llh,t':lIItiaring all~' tratl ..· .... tTI 1..'1 I.. bim .. mad(' on rracFo('u' ../ hl' .;talt'ment :-hollid inlludc ill/or milt lOll

nee t''''~<ll ~. to rrigg'-T the qatt '<; puhl it" inl'orm;ltion Ia"" :\() that ehallt-ngt.; tllay he made to t h\,., .:l'''crtiol1<;.

Colw'ado 1.1\\ pnn Idc".l 1l:-d"1l! "t;U·tlllg point, although J (k.:lrt'l" and hroader ~t::llHlard lor chgihlt­

chalkng...Ts may b<' n.·ljuil"cr! .

., Slato, and BLM ,hnuld ""n,;do- mc.«ing pcna!t;c, for a.,.,m;ng trade .,oercl mcr a pruduct that ha< I",cn

fully di:-.clo!\cc1. elscwhere on FracFocm.

P CongrC':-.s !-IhOllld dC'batc tht' implkatjons of suhmitting reporting requirc'ments II> a non-regulator) Ihird

part}'. A Ilumher orlcgal and political issues ma}' not haH heen considered full)' "hen states began dlrecting

compani('" to disclose to FracFocus, such as the lack of 0\ crsight on tl'ade !Secret daims and the fact that

these third-parties arc generally not subject to puhlic information law!-I. A hearing could r('vic\\, these

implications and suggest ways to impro\'c public access to information.

» Statc and fedcral agencies should attach conditions to government funding of any third-part)· informational

rerositor}'. Smce 2009, DOE contributed 53.84 million in grants to GWPC, S1,5 mjlJion of which was used

for FracFocus,""~ DOE could condition future funding on FracFocus being made searchable across forms.
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",\·tike SOlJghan, In FTllckmg Dchll/c, 'DI.<clMUTe' I, In ilJC l:~n: o{lhe /leha/Jcr, :"<lEW YORio.: TI,\lb, JUlW 21, 2010.
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'" Au. ;\0\11:'\. COnE r. 400-l-o·03 (2007).
'''' AR". ,'\I>,\ll~. CODE 178.00.1.1-)·19 (2011) (rcqlllrlllg well "pnalor:- to notlu: t1wir lnt('nt to pnliu'm h)drauhc fri\("turillg 011

apl'licalWtl:- [0 drill, and to n,:pul'l wiLlllll 30 dil)s of \\"..11 cOlllpktion llll' I)"Jll':S, yoluJl1l's of bas" nunl and audill\T:- L1.,t:d) .

•" 2 COLO. CODE Hr:c;~. ~ 404-1 :20:; (2008) (n:CjUJring \\"dll)l)Crator.~ 10 maintain MateriJI SJfct)' Data ShecL~ for chemicaJ... u~('d

.10\\ nholc. and a Chemicallm'('lJtnr~ for (hemicals eX(·l·,·ding ;00 pounds during allY quarter!) reporting period).

,. PA. COOf. § 78.1 22(h)(6} (2011) (requiring ",<:II 0perator\ Lo rl:port within 30 <lap of well completion the yoluffil' of wilkr a.~

ba~c Ouid, iI list of hydraulic fracturing iIC-l.ditins hy t}·pc ami perccllt by \'olume, and a li\t of OSHA-rcgulOllcd ch("mkals in tho:,>c

additi\'cs, and to provide a list of non· OSHA regulated <:hemkals to the state upon request) .

•" W. VA. ConE R. § 22-6A (2011).

~", WYo. AnMI;'I1. CODE OIL GEN Ch. 3 § 45 (2010) (requiring wcll 0pl:rators tu pro"ide the follOWing on applications to drill:

the source ufthc b3J>e stimulation nuid, each addith'e b), t}'pe, ,-hemicill compounds and CAS numbers, and proposed rate or

('oncentration; further requiring well operators to rep0rl aftl'r well completion the lotal yolume ufnuid, prorrant rate or

concentration, chemical additin: nilme. type, con<:entration 01' rate, and amount" actually used to fracture the well) .

•"" Those eighteen slates arc: Alabama; Arkansas; Colorado; Idaho; /ndianil; Louisiana; Michigan; Mississippi; New Mexico;

North Dakota; Ohio; Oklahoma; Pennsylvania; South Dakota; Texas; Utah; West Virginia; and Wyoming.

~'. Colorado updated its rules in 2012 and hegan directing companies engaged in hydraulic fracturing 10 report chemical usc on

FracFocus. Sec 2 COLO. CODE REGS. ~ 404-1 :205A(b)(2)(A) (200S), Pennsylvania updated its chemical reporting requirements

hy statute in 2012; Pennsylvania now requires rcporling to FracFocus, see 58 PA. CO;...,LS. STAT. § 3222.1(b)(2), and the

Commonwealth's Department of Environmental Protection, see 58 PA. CO:'llS. ST.o\T. § 3222(b)(3), (b. 1)( 1) (2012) .

... Alaska Oil and Gas Conservation Commission. Second Re,;scd otice of Proposed Changes in the Regulations of the Alaska

Oil and Gas Conscn-ation Commission (Jan. 17. 2013). ol'aJ1able Of htt~: / Idoa.alaska.gm·/ogc/hcar/HvdraulicFrac3.pdf.

x..i California Department of COllsen-anon, Pre-Rulcmaking Discussion Draft: Chapter 4. De"dopmellt. Rcgulation, and

Conservation of Oil and Gas Resources, ell'OJ/able al

http://ww...... conservatioll.ca.go.·/dog/gencral information/Documenl~1121712DiseussionDraftofH FRegs.pdf.



-I
c, ,

""..,.

",. HIgh I ('Ill/II{ J~, Jloul" F,ocwIln,q r"'r,",cd !knu!or /(111'. (I YH /(/\ full, .; 1. 19( I. .; ;0- j ;to, 'bO. on,l 7 ;0, ;\II: \\' YI) r: I- -" P, I r
1>11'-\111\11'1 (l11-\'\Il'Cj\'\Il'\.IJ..1 lC""IH.\-\llll,,-.JUII' 11\\\\.\ ,]., 11\ ~'j\!J'~1l1.l\1"1l,,1-;73~~ IllllllI1J'\\hllld.\\'lI .l.f.

JOI \)

'"~ I'ro']>/I" ,I R,d, (hi ,HId C.l'. \\ \ II ....IUlllIl.,II"'I. 111l11ldtrl~ I h dr.lulu Ir.I,lltt tll~. lIll I"tll.·r.1l .111,[ 111111.111 I ,lIld" 77 1t d I~l'~

2/h4] I \1.1\ I I , .:'1I1.:'1. .... "PI,I. Ill. 111,,1 \I, .In. ,,] I'., 'J" ,,".1 ({ul, lH.lllll;': .11111 H. '1''' ': ]". l '"mlll< Ill. +) II J~ 1',11"1 ) 1(>1). ,,,,"I,,l·f, ,II

1!~ 1!~ / / ~~ ~\ \\ ,', III _\\ :'J!.' II .l'~d" / ~lIJl!.(j) I 0:-:'/,]".".11I1' '111_, \\ _ ~ JL~"II 11,1' \ \1'11.-01 .\ 1.11 .:' L Jill ~ j II, ,11... II Upd.ll1 d 1'1 "]1",,111

", fmp"I'I,m( In!1PlIl1.CI1)CI1I, 1'J(.l", lilt lI'lj,11l 3ll, 211121. ill!I' 1!!I.hh'.. l,l" 01':';,'1),,,1, i} Ih.

30 C.I.R ~ Fiil.SOI (JOI7)

"Rqu In 01 "li. IOllll~ 1'1" ., H .ltlllg,·' Huk 2()( 6), ·\11:--". ()II -\ '\11 {; \ .. HI) Rlil I .. ()I ()IO)I II \:'\1) I'H.( h I I lUI,) ()01 3)

."" 1I I \.1) -\I).\II:'\". CHill r 6+'1- 3- 39( I I, (1nl 3)

(l),.I\. -\1l\1l'\.("O1l1 ~ 16) HI l·llI(h,f?IlI~)

" .. I -\ '\IJ\ll", COlli 111. -1-3. ~ AI, 111; (lOIII .

..- ,\111 .... 1 -\11\1I'\: It 36221011(1),(2112111.1 )

~X p-\ {t"' .. "1-\1. ~ i)22Ihl(~) r llll),

"I) -\1>\11"\ l{ ~..J. 12 tl] 1/1.'01 {,

11,'11,\ -\ll\\I" llll!!:::) 1(,(hJ(~11131

.. :-..' I). ·\1'\11 .... lllill -1-)02·113 271111{~!.(.)I(,!('(11SJ

<>l1111-\11\1I'\: LIIIIl ~ 1;11') 1O(\1{20121

'~"Jtl'[ll llll'IRII, ~ HH I )O;-\I!'U)j/-\JI)tlO:-'1

"""2lllll',t"/)IH HI\ s·-I-fH·I ;13,l(IJ.())110llX.l

"""':"11) ('f",1 t"IJlll ~ J~·(IX.I(,(2lJII)

"'''- ()J.(I(lI~1 \ Com A:'\:'\ ::::: I :;Of.) 33(:\) (2(Jll) .

• 1 o[ 110 RL\ Com ,4.":'":\ ~ 1SO'-) 04(<:) (201 2)
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,I" Ed" <lid K. U",:ng, .~/ltI(/tI/(/1 f.o"·' and Ihe PUN/e 1'1 Reflll/mlllfl 8('h"l /OJ, 100 :"1\\ . U. I.. I~H'. 6;7 (2006); .'ee al,o I.l·.llllh J

Lederman, "<JIU/OIY \pecJ Bllmp'· The ReI..... TllIId PdfllC' Play III Ta.\ (nml,IUlIlCl.', 60 ~T:\:'\. 1.. Rr.v 695 (JO()?).

_)", Su, (' fl., 2 COLO. CtW[ R[G". § 404-1 :2D5:\(b)(2)(A) (200S). Sec a!.'e 2 COl.O. eODI Rr:l..... ~ 404-1: 100 (1008) (lkrming

"chemKal":I.\ hru;\<kl' than OSI'IA·n.'~ulatl·cI).

,I" Whil\.. Hult' 26(6)(G) \\"ould dppc;r to limit l"('IJOrting to O~HA (hemK;\ls, Kule 26(6)(1-) Tl'<jUlrcs di~(·Iu.~un· Or"Jn~' Additi\T~
to he USl II during thl' 11ydrauhc Fracturing prut"("~s 1I0t olhl'rwi~l' disclo~cd hy the pnson pl'I'forming \ueh lrl'atnll'nt." "Rl'J}/}rt 'If

Shunting nr Treating," Rule 26(6), .11,11"". OJ)..-\:-.'0 C:\." HD. RULF.SOI' OI([)EH '\":\0 Prl.{)c[<[)UltE (2013).

,r. i\10:'>:T. Anlll1:'>.' R. 36.22,1015()) (2012) .

•h, OHIO R~v CUDE":'>.':'>.'. § 1509.10(A)(9)(a) (2012).

~'" OKL.\. AD"":<l CODE § 165:10 3·10{h), «:) (2012).

",., TEX. N.H. RES. CODE § 91.S51(aHI)(E); 16 TEX. AOMI~. COnE § 3.19(c)(lHA) (1013).

.,.. 19 C.r-.R § 1910. I100(h)( I) (101 3) .

I 19 C.r-.R § 1910. I200(c)(20 I 3).

h Edwin G. Foulke, Jr., Assistant Secretar)' or Labor for OccupatIonal Safel)' & Hl:ahh, GUldoncejol Ha7.ord Dcrermmolwn -Ior
Comphance wllh thc OSHA l107.0ra CommumcolJon Standard, U.S. DEPARTME:'\'T OF L\BOR, OCCUPATIO:-.lAl SAFETY & HE .."lTH

AOMI:-JISTRA T10:<l (2004), oroJ1ablc at http;! I ww\\' .osha.go\' I cl:.g/hazcom/ghclOS 31 07 .html. This guidance acknowledges that

"there may he limited inronnation aqilablc on all aspects of a chcmical'.~ crrcc.:ts, particularly in the arca of chronic health d1ccts."

In Roclney White, Duc105lng Afore DC/OIl AboUI Frockma ChemIcals /I1'0hl be lhse, THE B..l"RREL: PI.A ITS, Mar. 2, 2012, QI'(JlJabJe Ol

htLp:/ Ihlogs.platts.comI2012 103/02 / disclosin~more/.
I.., FrequentJ.y A5keJ Q.ucstJom. FRAC FoCUS, http://fradocu!>.org/fa'j (last \'hilc<1 Mar. 26, 2013).

I.. Well 42-399-35302 (fractured all Mar. 30, 2012); 4-2-415-31840 (fractured on Jul}' 25, 2012).

h Well #42-419-36726 (rractUTcd on Mar. 1, 2012); #42-461-36948 (rractun:d on Dec. 6, 2012).
h, Scott Andcrson, A Red flaB Oil DJSCloHlre ifHydrau1Jc FWClunno Chemicals, EDF: E:-:ERGY EXCHA:'>IGE (Dec. 12, 2012),

http://blogs.cdf.org/cncrgycxehangc/2012/12!121 a-red-l1ag-on-disclosurc-of-hydraulic-fl'actunng-chcmicalsI.
I", LA. AnMI~. CODE tit. 43 § XIX. 1 I 8C. I (2011).

I." 2 COLO. CODE REGS. § 404.1 ,20SA(b)(2)(A)(viii) (2008).

L~ "Rcport of Shooting or Treating," Rule 26(6)(8), MISS. OILA:"ID GAS BO. RULES OF ORDER AND PROCEDURE (2013).

Id. OXLA. AOMIN. COO, § 16S,JO-3-10(b)(I) (2013).

"16 TEX. ADMIN. CODE § 3.29(c)(2)(A)(viii) (2013).

,", 58 PA. CO'5.STAT. § 3222(b. IHI)(y;;;) (2012).
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'II' In rno:o:t Ul"'~, a tra<k Snl"lll~ lon"J<kT\'d a "uh,c1 oj ('1l11III!Ulli:lJ HuslJH'~s Infonn:lIHlll lCHI) \\·hdl'.1 \r.1dL' 'nTd i •. ~lnclh­
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I\',uh.• undn c;"I\h Ia\\ ~t'l'lIl~ tu h;l\l·littk 10 du" ,Ill Ihni:ring Ildll11tl01l" (lllIw "'1T11~ "lracle '{'lICI" UI" "CHI ..

",,' 29 USc. ~ 651 t·t Sl·'!.

I",,, IS LI S.c. § 2601 l·t ~c<j.

I""" 7 U.s. C ~ 136 t'l ~l'q

I",,, 46 U S,c. ~ 116ds'.'g
I.", 40 c.r.H. 350.5.

I"", 40 cr.R. 350.1 S.

I""" Ennronml'f1tal ProlCl·tiull Agt'I\\·}". The Emergency Plonnlll9 £JIlJ CommunllJ n'8h'-IO-hllOli iln,

III tp; I I ww 11". iowahomdandsccuri I~' .orgld(l("umcntsl icre IIERC_EPCRA_FaetSh<:d. pdf.
I~~"", RIChard DL'ni~(ln, IVo rsc Than II', Thallah,: Dccade5 ?!OUl-efControJ (81 (/olm5 unJcr TSCA (Fcb. 12, 2010),

http;llh]ogs.cdr.org/nallotct:hno!ogy/2010/02/ 12 I wot'loc-than.wc·thought-dccadcs.ol".out-or.control-cbi·claims UII(kl'-t.~cal

(citing a rcport commissionLd hy EPA, SHE1L~ FERGUSO:-J, ET. AL, h'FlUE:-JCE OF eEl REQUlREME:-JTS O~ TSCA IMPU:ME:-JHTJO~

(1992»).

I,,~,~ Sec 68 Fed. Reg. 33129, 33140 (republishing, with new standards and procedural requlrement", the TSCA Sn"tioll S{e)

Polic), and GUIdelines); TOHC Submmccs (anna! Act (TSCA) Section 8(t) Names, E:'-lVIRO:"JME:-JT.... L PROTECTIO;'\l AGE:-':O',

http;1 I www.t.!)a.gO\·/opptintr/tseaS{·/pub.• lconri(lent.ialhm;in<:losinlormalion.html(lalit updated Sept. 17, 2012).
"75 Fed. Reg. 29,754 ("'-13)' 27, 2010), EPA, Claims urConfidentialit)'; Certain Chemicalldcntitil:., Contained in Heahh and

Safety studies and Data rrom Health and Safety Studies Sllbmittcd under TSCA, Notice,

'" 15 U.s.C. § 2613(c)(2) .

•n, U.S. GOVEn~ME~T ACCOU:-JTAlJll1TY OFFICI::, CHEMICAL REGUI.ATIO~;OPTlO~S EXIST TO IMPROVE EPA'S .J\BllITY TO ASSESS

HEALTH RISKS A;-,ID MA:"MGE ITS CHEMICAL REVIEW PROGRAM 33 (2005).

,,,.. Su, TOXIC Substances Control Ace (TSeA) S~CLlon 8(e) Noltce5, E;'\IVIRONME:-JTAl PROTECT10~AGE:,\,CY,

http;/ I www,cpa.gol' lopptintr/tsea8c/pubslconridentialbu!>incssinrormalion.html {last updated Sept. 17, 2012).
",. LA. REV. STAT. ANN. § 4U2 (2012).

'" LA REV. STAT. ANN. § 44, 35A (2012).

" .. MISS. CODEA~N. § 25-61.9(1) (We" 2012).

'"" N. D. CE". CODE § 44-04·21. 1(1) (2011).
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C fl ' Tfllof/)· SOfillQlC, lnr. 1". CaJlldu.; Sed/wore, J"L, 143 S. \/Y".3d452, 467-68 (Tex. App.·Auslin 2004, pel. denlcd) (noting that

TCXi\!\ lourts re<juire i\ "!iuh~tanljaJ ekmcllt of ~C(;rcc(hcf(lrl' the)' will confer trade !\ccret protectIOn O\'cr informalion).

,,,. See DI'D Cop)' Conrrol.tss'n fnc. ". Bunner, 116 Cal. App. 4th 241, 251 (6lh Disl. Cal. 2004).

n'" Thi.-; ~ituation would occur if the slate agenc)" required tluhstantiation and detcrmined that the l"Ompany\ daim was innJid .
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