Singh, Angela K (DOA) .

From: Colombie, Jody J {(DOA)

Sent: Thursday, April 25, 2013 9:02 AM

To: Singh, Angela K (DOA)

Subject: FW: Comments on AOGCC Hydraulic Fracturing Regulations
Attachments: HLS report on FracFocus April 2013.pdf

Please process

From: Rebecca Noblin [mailto:rnoblin@bioclogicaldiversity.org]

Sent: Tuesday, April 23, 2013 11:56 AM

To: Colombie, Jody J (DOA)

Subject: FW: Comments on AOGCC Hydraulic Fracturing Regulations

Jody:

| realize the comment period on the Alaska fracking regulations has closed, but in the interests of good decision-making
I'm forwarding along this report that just came out of Harvard Law School regarding problems with FracFocus as a
reporting tool.

Rebecca

Rebecca Noblin

Alaska Director

Center for Biological Diversity
PO Box 100599

Anchorage, AK 99510-0599
Ph: 907-274-1110

Fax: 907-258-6177
www.biologicaldiversity.org

From: Andrea Weber [mailto:aweber@biologicaldiversity.org]
Sent: Monday, April 01, 2013 3:52 PM

To: jody.colombie@alaska.gov

Subject: Comments on AOGCC Hydraulic Fracturing Regulations

Jody Colombie

Special Assistant to the Commission

Alaska Oil and Gas Conservation Commission
Jody.colombie@alaska.qgov

Dear Jody:

Attached please find the Center for Biological Diversity’'s comments on the AOGCC's hydraulic fracturing regulations. | am
sending you a hard copy of our comments with a compact disc of all the references cited therein via Federal Express
priority overnight delivery today. In addition, Center for Biological Diversity Attorney Rebecca Noblin will deliver a hard
copy of the comments and a copy of the CD in person at Thursday's public hearing (April 4, 2013 at 9:00 a.m.).

Please let me know if you have any questions. | can be reached directly at 415-632-5311. Thank you.

Sincerely,



Andrea Weber

Center for Biological Diversity
Climate Law Institute Paralegal
351 California Street, Suite 600
San Francisco, CA 94104
Phone (415) 436-9682 x311
Fax (415) 436-9683
aweber@biologicaldiversity.or

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the
intended recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly
prohibited. If you are not the intended recipient, please contact the sender and delete all copies.
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Legal Fractures in Chemical Disclosure Laws

Why the Voluntary Chemical Disclosure Registry FracFocus
Fails as a Regulatory Compliance Tool

Introduction

In Aprl 2011, a voluntary chemical discloswre registry was launched for companies deyeloping uncom entional ol and

5
C‘* &
gas wells, Two vears later, eleven states divect or allow well operators and sermace companies to report ther

chemical use to this online repistry: FracdVocos (s Bradlecusore), The Burcau of Land Manasement (B3106) has

also praposed adopting Frackocss as the voportmg mcthod Tor companies fraceurmg wlls on federaland tabal Tands
£ s 3

When st announced ! Frackacus held promise as a positive responsc o public concern about chivmical use, stora

nT

o
aned :U.\pmnl at well sites e conce ptola contralized, on-line re gistry appe als to under-resouroed agentics, since 1t
olfore chom the abihits 1o delegate data gathering tea thivd party | and promises ransparency by posting some
chemnaal information online Towever, our exaluation of Fraclocus suggests that rehance on the registin asa

regulators comphance tool w misplaced or premature.
g :

Summary

I its current form, FracFocus is not an acceptable regulatory compliance method lor chemical disclosures. The

registry’s shortcomings — and opportunities [or improvement - [all into three categories:

(1) Timing of Disclosures, State laws attach penaltices to a com pany’s late submittal of, or failure to submat,

chemical disclosures. However, FracFocus does not netily a state when it reccives a disclosure from a
company operating in that statc, Nor can most states J'ca(]j]) determine when a disclosure 1s made. Asa

result, states cannot enfloree timely disclosure requirements,

{(2) Substance of Disclosures. FracFocus creates obstacles to compliance for reporting companics,  For
cxample, by not providing state-specific forms, FracFocus leaves companies to figure out how to account for
state disclosure requirements not covered by the FracFocus form. FracFocus staff does not review
submissions, and statces usually do not receive the form; factors that may encourage some companics to
under-value carelul reporting. Mcanwhile, no state scts minimum reporting standards for FracFocus. In
fact, were FracFocus to disappear entirely, most states using the registry would have no backup disclosure
mcthods readily identified and available to them.

(3) Nondisclosures. Trade scerct protection is critical in order to reward development of unique products in
the marketplace. However, three characteristics of a robust trade seeret regime prevent overly broad
demands for this protection: substantiation by the company, verification by a government agency, and
opportunity for public challenge, FracFocus has nonc of these characteristics; operators have sole discretion
to determine when to assert trade secrets. As a result, inconsistent trade sccret assertions are made
throughout the registry,




Although FracFocus provides trainimg, and has made «ome modilications to 1ts form i response to criticism,
<hortcomings remain, Our rescarch uncovered nunerous r\amplw where information about the same product
ditfors acvoss lorms." The rescarch was v v time-consuming, bhocause the reastry docs not allow seane hing across
forms  readers are limited o opening one PDIFat a time, This lormat prevents site managors, states, andl the public
from catchmg many mistakes or ladures 1o report,. More broadly | the T d scarch function sharply himits the atihin

ol having a contralized data cache.

Disclosure serves many purposes in a Iuallhl\ avil socicty. Ithelps people make mlormaed decisions about risk - o
instance, a landovwner determining whether to agree to have a well on her property, a worker considering
rmplcqlm-n'i. an iy estor researc hmg ol and ZAS COMPANICS, OT A INSUTANCC Lompany tlrn'l'mining whether to extend
a p()li() . Chemical disclosure faailitates efloctive cmergency response, and ¢ nables doctors to treat paticnts more
vileating |}. Disclosure can mprove |)n]i( \ -Ill.\l\il];‘ too, by h(‘]ping agencies pr]m iTize 1L ':11||."|tnl'_\ action, andl |1_\
Cncouragmg puNlc participatien. In fact, disclosure may be vicwed asa ~acictal prevequisite lor hadraulic ractm ing

what some have callod a ol hoense™ wo dmll "

il‘ttnl}liﬂ\ te and maccurate disclosures, howover, sermve no I‘mlllu_‘ purpose 1] ['H"!pt‘\"i_\ enner scarches o a well
fornn on Traclocus, she may Tl that the fovm omits mlormation requied lw_\ the state, contams non-cxistent
Chemical Abstract Service (CAS) numbers, or hides the ide ntiry ol chemicals. Unable to scarch across lorms, the
property onwncr will not know that other forms disclose chemicals withheld in this form. o list diflerent mgredients
for the same product. 1 she asks Tor more inlormation [rom FracFocus she will be denied, on the grounds that the
site's organizers are not subject to state or lederal public records laws." Unless disclosures were also made to the
state, the property owner may not petition the state for more complete answers or challenge the company's trade

secret claims,

States and the BLM arc expending valuable resources issuing hydraulic [racturing disclosure requirements.

Companics arc spending valuable time submitting disclosurcs. We should make sure these systems work.,

Kelly Short Photogranhy

Unconventional shale gas platform located just outside Fort Worth, Texas.
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Background

Ihe United States s in the mdst ol an ong T Do, (;vn]w::iqs have known sinee the 19705 that vast fuantitics ol
natural gas lie tr.\ppccl in the countr < shale formations (}u|_\ recently, howuever, have advances m n'c.hmﬂng_\ made
FUCONVLTY UL lll'lnll'll\d“_\ viable & Shalc 238 FCPICsOnTs Heal |} anc quarter of WS, gas |n'm|uu|un. and that <hare is
wowmg "l L'L]llllllﬂgit al advances and high ail prices are sparking sionlar imterestin shale el ™ North Dakota’s

Bakken Shale produced m'all_\ GO0, 000 bartels ol enl a dav in 20127

Asats name suggests, hvdrauhe fraciuring involves injecting a large volume ol fluid (usually water-hased) into a well
s < = 3 )
at high pressure, to fracture the vock, prop open the cracks with sand, and release trapped il or gas. Chemicals
represent a small fraction of the Tracturing Muud; how cver, given that millions of gallons of fracturing Nud may be
d & & £ :

Ill|n'1.‘&t| mto a w L'”", the uid may contam thousands nf«_\m]lnn.\ ol chemeals,

The pubhc has varscd conceme about the potential health and environmental nisks associated swath shale ol and gas
productien.® hose concerns olten locus on the chemicals used m
the hvdrauhie racturmg process By 2010, clecred officials and
cnvironmontal OFZAIZATIONs W e mllmg Tor mereascd chenmaeal ;
cisclosure, 1o educate the public and provide policymakers with the In response to DUb'lC COncerns
mformation necded to assess and manage rik” Inresponse, about the chemicals used in
industry worked with the Interstate Oil and Gas Compact the hydraulic fracturing

Cum'missiun (1I0GCC) and the Groundwater Protu.tinn. Council PIroCess, il']dUSU'y worked to
(GWPC) to ercate a voluntary chemical registry called FracFocus.

create'a voluntary chemical

The onhine registry provides disclosure forms in PDE, enabling the

public to view information one well at a time. registry called Frackocus. Two

/iears later, eleven states
When FracFocus launched in April 2011, six states - Alabama,™ '\{

Arkansas,™ Colorado,™ Pennsylvania,™ West Virginia,™ and direct or.allow well operators
Wyoming™  had drilling rules that required some form of and service.companiesito
chemical disclosure, ranging from minimal reporting and report chemical use'to

maintcnance of on-site chemical inventories, to comprehensive FracFocus
reporting before and after fracturing a well. Federal law did not —

and still does not - require any disclosure of chemicals used to

fracture wells.

X

Two years since the launch of FracFocus, cighteen states require fracturing chemicals disclosure.™ Of those, cleven
states dircct or allow well operators and service companies to report chemical use to FracFocus: Colorado; Louisiana;
Mississippi; Montana; North Dakota; Ohio; Oklahoma; Pennsylvania; South Dakota; Texas; and Utah.™ Meanwhile,
Alaska,™ California,”™ and New York™ are considering FracFocus for chemical reporting from their states, and the
BLM has proposed adopting FracFocus as the disclosure method [or unconventional wells on federal and tribal
lands,™

At the outset, FracFocus held promise as a positive response to public concern about chemical use, storage, and
disposal at well sites. And over time, the IOGCC and the GWPC have worked to improve FracFocus; for instance,
by releasing a “FracFocus 2.0" form in late 2012 (all companies will use this form beginning in June 2013).™"
However, FracFocus still fails as an acceptable regulatory compliance tool. This paper will address threc categorics of

shortcomings, and conclude with recommendations.




Issue #1: Timing of Disclosures

Mates requine that companies make post-tracturmes chemal disclosures by a certain date The deadling is caleulated
tyvprcally from the date that Iracturing begins, or from the date of well completion (when the well begins gencrating

procduct™ ) Toning varies, but all states sock disclosures within a lew months of racturing or complenmg awell

* Mississippurequires reportmg within 30 davs ol acturing ol a v el

* Utah requires reporng withm 60 davs of acturmg a well; ™

*  Oklahoma requires reporting withi 60 davs of the start of fracturing: ™"
.

Loumsiana requires reporting within 20 davs of complenion of the well:™

*  Montana,™ Pennsyhvania, ™ and Suuth Dakora™ requine veporting within 30 davs of well completion,

= Texas regines 1portiing w ihim 30 ‘l.z_\ ~al well anmp]rhnn or witlinn Y0 davs aluer er”m; ~ \'nm[\lrh d,
wlichever s carther,

= North Dakota 7 and Ohio™™ 1 quire reporting w ithin 60 (|J}x ol well ulmphlum__ and

.

Colorado yequires reporting within 60 davs of complation, and not more than 120 davs from the st ol

Iracturme,™

State law s attach penaltics ta a company 's late submittal or failure to submit chemical disclosures. A person failing to
tmely submit a report in Colorado, for mstance, may be
subject to a civil hine o up to $1,000 per violation per

LA

day, lor a total of up to §10,000. Each violation ol
an oil and gas rule (ncluding requirements o report)
North Dakota is subject to a penalty ol up to 12,500

per day. In Ohio, viclation of the oil and gas statute

may result in civil I)c'na]nc‘s of up to $4000 per da‘\_';“m
in addition, if the state has made reasonable attempts to
notily the operator, and a report is more than 30 days
late, the state may issuc a finding that the operator has

committed a “material and substantial violation.” Such a

o B A -
tinding authorizes the state to suspend well activities.”

However, when state laws direct companices to make disclosures on FracFocus, states cede oversight of thesc
provisions to a non-regulatory third party. FracFocus docs not notify a state when the site receives a disclosure form
about a well in that statc. Nor can most states readily determine when a disclosure is made. Of the states that use
FracFocus as a disclosure compliance tool, only Texas requires companics to submit copies of the FracFocus form to
the state. Otherwise, to determinc if a disclosure has been filed, a state agency must scarch FracFocus by wcll
number cvery day until a form appears. When the form does appear, it does not reflect the date it was submitted.

As a result, states using FracFocus arc not able to enforce timcly disclosure rcquircments,

FracFocus 2.0 may be able to provide notification to states when desired.™ However, no statc rule requires that
FracFocus notify the state when a submission is made. The fact that the registry will not offer this service by default
may mecan that there arc technical (database interface), regulatory, or political barriers to doing so. How those
barriers will be overcome has not been made clear. Meanwhile, even if a state were to begin recciving notifications

going forward, there may not be a way to rcach back to determine when submissions were made over the past two
years.

;‘I_\ l =
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Issue #2: Substance of Disclosures

Regulatory frameworks are more ellective whon they operate within systems that encourage compliance by “making

wwlii

the undesirable behavior less pml'ltahlt aor more troublesome Lor instanc e, e ‘l""\-'. lasvs by themsclves may
detor some motorsts from driving too last, bur compliance rates improve with construction ol speed bumips and
tralhic cicles, Unlortunately, states that use Fracl ocus as a um:l\li.‘im ¢ methad lor chenncal disclosures are 1 |_\ ng
on a registry that creates barriers to comphance. For mstanee, Fraclocus does not provide state-speahic forms,
leaving companics to ligure out how 1o account for state requirements not requested by Traclocus. Too olten,

companies do not provide the additional inlormation.

Formstance, some states it disclosure to chemicals regulated under the Occupatienal Salety and Health Act
|

Iy i

(OSHA Y, Towever, Colorado,™ Mississippi, ™ Montana,™ Ohio,™ Oklahoma, ™ and Toxa"™" requite disclosune
ol all chenncals menuonally added o the bractwrmg flad. Thisis an important distincton. OSHA requires chemical
manulacturers to st mbormation about “hazardous chemicals™ an Material Salony Data Sheets (MSDS) for placement
m work spaces W hile the law dolmes “hazardous chomical” broadly S manulacturcrs i Iy on canting literature o
determme whether a chomcal i< hazardous, ﬂh_\ are not u(iuiu'd to test thar I\rudut 0 Morcover, OSHA S
requirenmients only apply to dienucals "known o I presentm the workplace m such a manner that employces may by
exposed under normial conditions ol use orin a loresceable cmergoney T Thas Tuvther himts

“hazardous chemieals” to those that have been studied for workplace exposure. Ara

2012 American Chemical Socicty conlerence, Matthew Watson of

Fnviranmental Defense Fune said, “Halliburton [a [racturimg chemical
service company| and others tell me that probably hall of the
chemicals used in [racturing

MSDS chemicals.™

arcen't those OSHA -rcgulatcd

However, until recently the FracFocus website appeared to limit

reporting to OSHA-regulated chemicals. For instance, in responsc
to the question, “What chemicals are being disclosed on this site?,” the site

states:

All chemicals that would appecar on a Material Safety Data Sheet (MSDS) that are used to
hydraulically fracturc a well except for thosc that can be kept proprietary based on the “Trade Secret”
provisions related to MSDS found on the Trade Sccret link at 1910.1200(i)(1) [reference to OSHA

regulations].

Moreover, the bottom of the original FracFocus form reads, “All component information listed was obtained from the
supplier’s Matcrial Safety Data Sheets (MSDS). . . ." This language might lead a rational operator to disclose only
those chemicals regulated by OSHA, cven if that operator were reporting on a well located in Colorado (or another
state secking broader disclosures). And in fact, operators have reported non-OSHA chemicals inconsistently on this
form. For instance, while TX well operators sometimes report that Clay-Max contains choline chloride," at other
wells they merely report that Clay-Max contains “no hazardous ingredients per MSDS."™ When companies do report
non-OSHA chemicals, they assert trade sccret protection for them at a higher rate than for OSHA chemicals."!

FracFocus appears to have amended the disclosure form to address this issuc — many FracFocus 2.0 forms contain a
heading part-way through the chemicals table that reads, “Additional Ingredients Not Listed on MSDS.”
Unfortunately, the bottom of the new form then often reads, “Additional ingredients not listed on MSDS component
information were obtained dircctly from the supplier. As such, the Operator is not responsible for inaccurate and/or




inc-omplclc inlormation.” This statement does not reflect the law in at least six states that rcl}- on FracTocus, where a

company is undar equal obligation to report gl chemicals mtentionally added toa well,

In <overal other mstances, the Fraclocus lornn hkewise docs not cover state rut|u|ru| inlormation, Lowsiana reguires
Sodo

. . ‘ - I

that well Gperators (or thow servce companicsp report the type of hase Huid vsed m b drauhic fractoemg. ™
3 I 1 Ik : TR 3

Colorade, ™ Misasappr, ™ Ollahoma, ™ and Toxas ™ While water i typically osad, peoleume based fracturing Huds

are used as well and should be reported as such on the form However, the FracPocus lorm only provides a place lor

companies to report the total water volume ol a fracturing job. As a vesult, thore s no clear place 1o identify other

base Nuids.,

. . i >
Pennsylvania requires a company to report whether recveled water was used ina Iracturing job ™" Ohio requires

companies to report the amount and source nl'nn_\ reeveled water
wsed ™ Re-used fractan mg water may contain chemic als: know g
the water source assists landovw ners, woll owners, and re gu]alni‘\ mn
rdentilving the chiomicals prosent, to assist waste management and
CIICTUCNOY T Ponsg Toweryor, the Fracl ocus lorm does non
provude a place b companies to deseribe whother warer s fresh or
ru_\rh d, or to e ntly the source of water. Asan sult, rmnplmm ¢
has hean spotty . For mstancg, the report for Qo well #34-067-
21075, fractured on January 4+, 2013, notes only that “water™ was
used as the base fluid . Operators reported the amount of fresh and
recycled water used at least lour other Ohio wells; however, none

Isin

ol these reportsidentihied the source of the reeveled water,
Montana rcquircs companmcs to i'cpnrt the actual concentrations ol
chemicals used in the fracturing fluid.™ However, the FracFocus
lorm only requests maximum concentrations. While Montana
opcerators could hst the actual concentrations in the *Comments”
ficld, the form makes it difhcult for a company to comply with
Montana state law. In some Montana [orms, opcrators appear to
have tried to provide actual concentrations on the [ar right-hand side
ol the chart, but the numbers have been jumbled in the upleading
proccss."‘” Other Montana lorms do not provide actual

lxain

concentrations.

Texas requires well operators to provide the contact information for

Ixsm

any business claiming entitlement to trade secret protection.

“The Deletion Default”
FracFocus enables well
operators to pull down forms
when they “discover an errorin
a disclosure but [are] unable
10 correct the error
immediately.” |nthis
circumstance, the document 1s
stored for @0 daysiin a
“temporary holding container.”
During thistime, an operator

may replace orrefresh the
form. However, if no.action is
taken, theentire disclosure is
deleted from the'site.

This information is critical in the event a medical

profcssiona] or first responder needs to identify the protected chemical in an cmergency situation. However,

FracFocus provides no specific place for this contact information. While somc disclosure [orms include contact

” @ g Ixi
information lor trade sceret chemicals, ™ most do not.

In addition, FracFocus has a “deletion default” [or forms that need to be corrected. FracFocus enables well operators
to pull down forms off the site when they “discover an crror in a disclosure but [arc] unable to correct the error
immcdiate]y.”l“ When the operator sclects this function, the document is stored for 90 days in a temporary holding

container. During this time, the operator can replace the form with a corrected version, or restore the original form.

However, if no action is taken, the form is deleted.” It is casy to imaginc a busy company pulling down a form to
correct later, and forgetting about the form. Therefore, FracFocus appears structurally skewed to discourage

corrections and facilitate deletions.

o
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I'racFocus has limited quality assurance procedures to ensure accuracy. The registry indicates automatically when
) ) AL, ]
certain preces al information on a new e completed form are mcorrect; for instance, an invahd date or APTwell

Ivan

number, or Lntude or longitade values that place a well outside of North America However, the registry does

HOTAppear to rdject incorreet CAS numbers, which hi']l) toadently chemicals A veceent review ol Fracl ocus Tound

RN

that 29%0 ol CAS numbers reporved at Texas wellsan July 2012 did not st

* - [ ERY v
Iraclocus <tall docs nat review subnissions. And ol all the states rolving on Fracdlocus, only Foxas FUCCIVOS Copics
ol the lorm. (Pennsylvania requires submission of similar mlormation through a state lorm, but not the FracFocus
w S (Y 1. . » ) . - ~
Form itsell )™ While states can never review every submission they veecive, there is a greater chance ol state review

=

il the state receives the documentation. Given the near certainty that no one will review the torm (cither at
I'racl ocus or at the agency that could assess ])ul.‘dtia'.\‘ lor a Talure to dhisclose), the ravonal company may conclude

that carelul reporting is not lnglll} valucd Il.\ rrgula\'.rw\ anel act na'(t\rdlngi}

Finally, no stare sets mimimum icponting standards for Trackocus, or requives an aliernatnee mcthod of comphance
should raolocus scale badk its ~ite. I lact, wore Tradoces to ¢|=\.\|1])\.‘.1r_ Miost state s s the 5 AR have nen
ilentihed a backup disclosure mcthod ¢1exas™" s an exception, mdicatng by Jaw that the Toxas Ralroad

Compis<ion would post dhisclosures on s own site unul a new site was wdentibicd by vuloy.

Issue #3: Nondisclosure of Chemicals

Trace seeret protection s critical, to veward development of umque products in the markerplace. 7l rade sceret law s
state-hased, but 47 states and Washington, DC™™ have adopted the Uniform Trade Scerets Act (UTSA) delinitron ol
trade secrets:™"
[ljnformation, including a formula, pattern, compilation, program device, method, technique, or process
that derives independent cconomic value, actual or potential, from not being generally known to, and not
heing readily ascertainable by proper means by, other persons who can obtain cconomic value from its
disclosurc or use, and is the subject of efforts that are reasonable under the circumstances to maintain its
scerecy, ™
States protect “trade secrets” and other “conlidential business information™* from disclosurc under public
information laws. Federal laws also contain proprictary exemptions to public disclosure requirements, including
thosc sct forth in the Occupational Safcty and Health Act (OSHA),"™* the Toxic Substances Control Act (TSCA),™™
the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA),"™" and the Emergency Planning and Community
Right to Know Act (EPCRA)."™™" A comparative review of these regimes suggests that three procedures may
contribute to higher rates of disclosure, while protecting true trade secrets: substantiation by the company sceing
protection; agency verification; and public challenge.

Ixxxy

For instance, EPCRA requires substantiation of proprictary claims at the submittal stage.™" Furthermore, any person
may challenge a trade secret claim and EPA must review and resolve within nine months."™™" Less than 1% of

facilities have filed trade secret claims under EPCRA.

Ixxxva

TSCA does not require substantiation of proprietary claims, or provide for public challenges to thesc claims. A 1992
report commissioned by EPA found that companics madc trade secret claims in more than 25% of all “substantial
risk” notices submitted under TSCA Section 8(e); more than 20% of all health and safety studies; and about half of all

bxxxvui

records of significant hazardous reactions. In response, EPA has used its administrative authority to enhance




TSCA procedures. For instance, EPA now equires companics to substantiate trade sceret elaims in “substantial risk”

AN

notices., In addition, in 2010 EPA announced it would increase review ol TSCA trade seeret olaims.™ TSCA
authonizos FEA 1o challo n[:"L .1\\\'l‘lrrv=)~_" |lul without a |1u|-1|( \h.‘l”‘ n;\ p:nu s 1o \le T anteo agtuomn, F1’A h.ul 1l
avercised s authority vigoroushy - As ol 2005, FPA was only challenging an annual average of lourteen claims over
ISCA health and salety stacies . out ol thousands ol cams, (A Imost all challengod dlamis wore withdrawn ™ n
2002, FPA hegan vevicwang 16,000 chenncal identiies protected as orade seerers i TSCA submissions, ™

i
=

Many states have one or more ol these l)]cu.'ulu]'r\ substantiation, verilication, and opportunity lor Lh;l“rngc
cmbeddod in their genceral public information laws. For mstance, i a company mahkes a trade scerct assertion in

I ouisiana, it must still hle the mformation with the state (with a cover sheet that warns the submission contams
proprctary mlormation). Then, the state vonbies whether the imformation s proprictary within 30 davs, or sooner il
there is a |u‘n(|n|1_l |u|]\|h reconrds g quust TAm PUIsOn May request documents, and file a |\'g_":|| action il access s
lenicdd i a Compam Jias |\|’n\n\\'(| proprivear records to the state ol Mississippi, the state must m:t:'.\ the
company b anvone roguests tsee the documents, “hut such records shall e released withun a reasonable ponod ol
time unless the feampanies| shall hase ohtuned a cowt order protectng such vecords as conlidental.™ ™ In North
Dakata, “[ajny mtorested person™ may request an attorney general’s opoion to review awntten demal ol a vequest
lor records, and the attorney goneral may obrain mformanon damcd o be conlidental Tor the purpose ol
(ll'iL’I!lillHlii_“ whothor st is. ™™ Alwrnatively, the person may hile a

civil action. ™™

Frackocus offers none ol these procedures; operators posting on
the site have sole disaretion to determine whether a chemical is a
trade seeret.™ No substantiation is required, and there is no
verification process to determine if trade seeret claims meet the
OSHA standard (which FracFocus directs companics to [ollow) !
Finally, there is no process for the public to challenge a

proprictary claim.' In fact, the 1OGCC and the GWPC hold

themselves vut as exempt [rom lederal and state public

information laws."

What's more, when states permit or dircct chemical disclosure to FracFocus, state public information laws may no
longer apply. For example, Ohio’s general public information law cnables any person to challenge trade secret claims
in court.”™ The state’s fracturing chemical disclosure law narrows the universe of persons with standing, but still
allows challenges from a property owner, an adjacent property owner, or any interested person or state agency that
may be negatively impacted by fracturing chemicals.  However, Ohio allows operators to disclose to FracFocus
instead of the state. If operators submit to FracFocus, appeal to the state agency would be impossible because the

agency will not be in possession of the records.”

Colorado has attempted to address this public challenge disconnect. The state’s hydraulic fracturing rule requires
companics making trade secret assertions on FracFocus to file a “claim of entitlement” with the state.™ The law then
empowers people “dircctly and adversely affected or aggrieved as a result of any violation of any Rule” to challenge
trade secrct claims,™ While “directly and adversely affected or aggrieved” is not defined and may scta standard that

wvill

precludes many challenges,™ Colorado makes an important attempt to enable challenges to trade secrct assertions

made on FracFocus.
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Othorwise, |:}' di!'(:c\ing or allow ing companics to report to Frackocus, states have endorsed imp}iciﬂ) a “chock-the-
hox™ a|1|)|'rn.\(|| to proprictary assertions, w ith no mc:mlnglul H\‘k‘l“l:_!_]ll'. Thas apprm\(]l mav encourage companics to
1]]111\\ (319 t'l“l“'l).ill 1|.Hl‘ seelel ¢ |.'uln~, a l\'mi\ ney that .||1|‘u ars horne aur by l]]. many mstances ol inconsstent

disclosures on the re ;i,\lr\ . Abour 20%6 ol all hvdraulic Trac rng ¢ hemicals are not disclosed on raclovus lorms
Howevar, those chemical constituents withheld from disclosure in one lorm are often published m other forms - Lor

mstanou:

*  CLA-Web, a Lln_\ stabilizer .\up])iwd l:}' Halliburton, At well # 35-049- 24878, the |ngn-dit'nt column slm])l}
savs “proprictary.” At well 205-045-16150, the in:___s_n--.ilmlt i~ identilicd as an “ammonium salt” with no CAS
number pren wded. However, at well #42-483-33339 and at least 5 other wells)” CLA-Web isdentilied as
containing Palvepichlorohydrin, trimethyl amine quarterizcd (CAS & 51838-31-4),

* ON-T4 aaosdinker supphied by Universal. At well % 42-127-43846 and many other wlls, this product i<
Tport das a “trade seeret Honwover, at woll #4201 3-34489, thns |1|eu]uu is whentilicd as uml.nmng
Fvdra- Treated Tight Potroloum Disnllate (CAS H 637424785

.

So 3 a surlactant ~U|\]\|iu| by EIES Aenell # 05 095206238 and at least ome other wells, ™ this I\Itulml I
inarked as a *trade scoret ™ Tlowever, at well F03-077-09440, ax ingrcdients and thenr CAN numbers arg
histed dor this produce: Sodam Carbonate (497-19-18); Proteolvtic Enevme (9014.01-1); Lincar alksl
benzene sullonate (6808 1-81-2); Primary C14:15 alcohol sullate (Alix of 68081-95-1, 68187-30-0); Alcohol
Ether Sullate (68585-34-2); and d-Limonene (94266-47-4).

*  5:262, ascale inhibitor supplicd by Reel. Avwell #42-462-38034, the product is marked “proprictary.” At

well # 30-015-39086, two ingredients and thon CAS numbers are hsted for this product: Amino Tricthy |

Phosphate Ether (68131-71-5) and Mcthanol (67-56-1). In addition, “incrt ingredients” are mentioned.

SUPERMAX, a surfactant and foamer supplicd by Nabors/Superior Well Services.™ At well # 37-005-

29978 and at lcast 8 other wells,™ there is onc “proprictary” ingredient noted, and three other ingredients

and their CAS numbers listed: Isopropyl Alcohol (67-63-0); Glycol Ether (111-76-2) and Ethyl Hexanol

(104-76-7). Simularly, at well # 37-051-24334, the same three ingredients are listed, plus an “other

unspecificd”. However, at well #37-063-36002 and at least three other wells,”™ 22 ingredients and their

CAS numbers are listed, including Isopropyl Alcohol, Glycol Ether, and 2-Ethylhexanol. There are no

proprictary asscrtions madc for the product on these lorms.

* TFR-21L, a [riction reduction supplicd by TES. At well # 35-121-24512, the product is listed as
“proprictary.” However, at well # 35-121-24534 and at lcast 21 other wells™, five ingredicnts arc listed,
and a CAS number is provided for four: Ethoxylated C10-16 Alcohols (68002-97-1); Hydrotreated Light
Distillate (64742-47-8); Sodium Chloride (7647-14-5); Water (7732-18-5); and an Acrylamide modified
polymer (CAS withheld as proprictary).

*  TSC-6755, a scalc inhibitor supplicd by X-Chem. At well #42-103-01856 and at lcast six other wells,™™

the product is marked “proprictary.” However, at well # 42-115-33475 and dozens of other wells,™ two

ingredients and their CAS numbers arc identificd: Phosphonic acid, nitrilotris(methylene)tris-, pentasodium

salt (2235-43-0) and Sodium Chloride (7647-14-5).

A company taking reasonable cfforts to maintain the scerecy of one or more ingredients of a fracturing fluid additive
would consistently shicld thosc ingredients from disclosure on a public website. Indeed, “trade sceret” is defined as
information that is the subject of reasonable efforts under the circumstances to maintain secrecy.”™ Many courts will
find that these “rcasonable efforts” would include making sure information is not published on a website accessible to

the general public and to one’s competitors. ™




Well owners, operators, and sorvice compamies are disclosmg informaton o PracFocus from diflerent states and at
difterent imes. Given this, there are three aircumstances that maght give nise to inconsistent disclosares Tirst, som
trade searcts mav lose thew proprctary valuc over time, leading a compaiy to deliberarely disclose ingredients i

once protected That action should moot the trade scorct desiznation lor all othor entries listing the same produce

Second, a state asenoy mav have detormmed that one ar more chemical imgredients sere not “trade secorets” under
iahs) i &
apphaable state rules, ™
. . v 5 .
under the plain dehnition of *trade sccret.” The nformation is now casily accessable to others, there are no
conbidential cucumstances surrounding the posting, and there no longer remains any conhidential chavactor o the
s g E z

miormation.

Lhied, a COMpPany s have madsortently disclosed inlormation about a chomical, Onee that owcurs, the CoInpany
iy na longer attest that o has taken rcasonable clorts o mamtam the seareay ol the chomical the company has

abandoncd the trade ~coret by posting it on a pubbic torum acccssble to knoswn compettons ! Fatlure to prevent

publication “cliccond v Jdestrons] any conlidential characrer it misht otherwse have engoved as a ade scerer ™™

Recommendations

In short, our review suggests that FracFocus prevents states from enlorang tmely disclosure requivements, ereates
obstacles for compliance for reporting companics, and allows meansistent trade sceret assertions, Furthermare, the
reliance on FracFocus by numcrous states as a de facto regulatory mechanism sends a strong signal to mdustry that
carelul reporting and compliance is not a top priority. Thus, it is worth reconsidering reliance on FracFocus as a

regulatory comphance tool.

At the very least, agencies should condition rebance on Frackocus on a set of minimum standards.  Only two states

»

have required anvthing of FracFocus - Colorado™ and Pennsylvania™" directed FracFocus to become a scarchable
database by January 1, 2013 and the registry failed to comply. Under Colorado law, this failure triggered a
requirement that companies begin sending disclosures to FracFocus and the state on February 1, 2013; however, a
spokesperson for the state Oil and Gas Commission scemed unawarc of this requirement.™" Pennsylvania’s law
states that il FracFocus was not scarchable by January 1, 2013, the Department of Environmental Protection “shall
investigate the [easibility of making the information . . . available on the department’s Internet website in a manner

that will allow the department and the public to search and sort the information.™ ™" As of April 2013, Pennsylvania

had not posted disclosures on its site.

This example suggests that any state's ability to make demands on FracFocus is limited. Thercfore, the lederal
government should step into this void and require minimum standards for the disclosure registry. Specifically, in its
upcoming rule, BLM should set forth basic rcquirements for a third party disclosure registry that must exist for
publication on that site to be deemed in compliance with the federal disclosure law. BLM should not mention
FracFocus by name, but instcad should describe the floor requirements for any cligible disclosure registry. 1f

FracFocus cannot meet the new standards, perhaps a competitor site can.

BLM should require FracFocus to:

©  Be searchable across forms and allow for meaningful eross-tabulation of search results;

©  Report on the face of cach disclosure form the date that form was submitted to FracFocus;

Were this to occur, the company could no longer assert protections over those constituents,

& .
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o Provide state/federal ageney -specilic forms, and/or at least rellect the diflerences across those lorms
(for mstance, the *maximum concentration” columns could be re-labeled “maximum or actual
concentrations’y

o Reject sulmussions that st non-existent (or non-matching) CAS numbers,
)
In addinon, the Tollowing recommendations could cnhance reportmg

7 States (and B M, iln chooses to use Fracl o us) ~hould require, as I exas does, that COMPanIcs s ned u)pic\ ol
their FracFocus disclosure forms to the relevant agenoy, 11 a state discovers that a Fraclocus form it recenes

wax not pubhished on Fraclocus, penaltics should apply.

£ States and BLM muost have an alternative disclosure mechamsm in place in the event of the third-party
website weakenmima s standards o toldmg, as Texas now docs

7 Stanes and BEAN showld .u|u|)l the trade seoret |)|uu~:[||u'\ <ot orth mothe Fmcrgoney Plannime and

Commumty Richt to Know Act, Tor it hvdrauhie fracturme chenneal disclosure rales Arkansas already

LENTY

incorporates EPCRA by pclorence mons hvdraube fracturmg disclosore rule.

7 States and BLM should require companies to submit a statement to the relovant QTN describmg and
sul)xrantiaring any trade sceret claims made on IraclFocus. The statement should include information
necessary to trigger the state's public information law < so that challenges may be made to the assertions,
Colorado law provides a useful starting point, although a dearer and broader standard for chgible

challengers may be required.

»  States and BLM should consider assessing penalties for asserting trade sceret over a product that has been
tully disclosed clsewhere on FracFocus.

Y

Congress should debate the implications of submitting reporting requirements to a non-regulatory third
party. A number of legal and political issucs may not have been considered fully when states began directing
companics to disclose to FracFocus, such as the lack ol oversight on trade sceret claims and the [act that
these third-parties arc gencrally not subject to public information laws. A hearing could review these

implications and suggest ways to improve public access to information.

> Statc and federal agencics should attach conditions to government funding of any third-party informational
repository. Since 2009, DOE contributed $3.84 million in grants to GWPC, $1.5 million of which was used

XXX

for FracFocus. DOE could condition future funding on FracFacus being made scarchable across lorms.
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"Ata. ApMix. CODE r. 400-3-8-03 (2007).
" ARK. ADMIN. CODE 178.00.1-B-19 (201 1) (requiring well operators to notice their intent to perform hydraulie fracturing on
applications o drill, and to report within 30 days of well completion the types, volumes of base Mluid and additives used).
"2 CoLo. Conk REGs, § 404-1:205 (2008) (requiring well operators to maintain Material Salety Data Sheets Tor chemicals used
downhole, and a Chemical Inventory for chemicals excecding 500 pounds during any quarterly reporting period).
" PA. CODE § 78.122(b)(6) (2011) {requiring well operators Lo report within 30 days of well completion the volume of water as
basc fluid, a list of hydraulic [racturing additives by type and percent by volume, and a list of OSHA-regulated chemicals in those
additives, and to provide a list of non-OSHA regulated chemicals to the state upon request).
™ W.Va. ConeR. § 22-6A (2011).
™ Wyo. Apmin. Conk OIL GEN Ch. 3 § 45 (2010) (requiring well operators to provide the following on applications to drill:
the source ol the base stimulation fuid, cach additive by type, chemical compounds and CAS numbers, and proposcd rate or
concentration; further requiring well operators to report after well completion the total volume of fluid, proppant rate or
concentration, chemical additive name, type, concentration or rate, and amounts actually used to [racture the well),
™" Thosc cighteen states are: Alabama; Arkansas; Colorado; Idaho; Indiana; Louisiana; Michigan; Mississippi; New Mexico;
North Dakota; Ohio; Oklahoma; Pennsylvania; South Dakota; Texas; Utah; West Virginia; and Wyoming.
** Colorado updated its rules in 2012 and began directing companies cngaged in hydraulic fracturing to report chemical use on
FracFocus. Sec 2 COLO. CODE REGS. § 404-1:205A(b)(2)(A) (2008). Pennsylvania updated its chemical reporting requirements
by statute in 2012; Pennsylvania now requires reporting to FracFocus, see 58 Pa. CONS. STAT, § 3222.1(b)(2), and the
Commonwecalth’s Department ol Environmental Protection, see 58 PA. CONS. STAT. § 3222(b)(3), (b.1)(1) (2012).
* Alaska Oil and Gas Conservation Commission, Sccond Revised Notice of Proposed Changes in the Regulations of the Alaska
Oil and Gas Conservation Commission (Jan. 17, 2013), available at http://doa.alaska. gov/ ogc/hear/HydraulicFrac3.pdf.
* California Department ol Conservation, Pre-Rulemaking Discussion Draft: Chapter 4. Development, Regulation, and

Conservation of Oil and Gas Resources, available at
http:/ /www.conservation.ca.gov/dog/general_information/Documents/121712DiscussionDraftofHFRegs.pdl.
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POmme AaN Corn 3 1309 1003 (2012,

200 Comt Ries 3404 1 2054¢0002)(A) 12008)

T2 Coto, Cont Rias, 34041 323a01), (3) 12008)
TTEND Cexa Conn § 38-08-16 (2011
OO REV Cone ANN 3 1509 33(A) (2012,
T OmORLY CODEANN § 1509 04(C) (2012)
W See, c.g., Stan Beheu, NOGCC, Fraclocus Chemical Disclosure Registry, Presentation at the 197 IPFC Conleronce (O 29
Nov 1, 201 2)
*“ Edward K. (,hcng, Mructural Laws and the Puzzle of Regulating Behavior, 100 Nw . UL L. Riv. 657 (2006); sce aho Leandra
Lederman, Statutery \pccd fﬁumf.-\' The Roles Thud Parties .Fn'ﬂ‘l' mn Tax (nmp.'mnt:', 60 STan. I.. RLv. 695 (2007).
" See, e.g-, 2 CoLo. CODL REGS. § 404-1:205A(b)(2)(A) (2008). See also 2 COLO. CODE REGS. § 404-1:100 (2008) (delming
"dmm)(al" as broader than OSHA-regulated).

* While Rule 26(6)(G) would appear to limit reporting to OSHA chemicals, Rule 26(6)(F) requires disclosure of “any Additives
to be used during the Hydraulic Fracturing process not otherwise disclosed by the person perlorming such treatment. » “Report off
Shooting or Tnatmé,’ Rule 26(6), Miss. On. AND GaAs Bo. RULES OF ORDER AND PROCEDURE (201 3).

M MONT, ApmIN, R, 36.22,1015(2) (2012).

™ OHI0 REV. CODE ANN. § 1509.10(A)(9)(a) (2012).

YU OKLA. ADMIN CODE § 165:10-3-10(b), (¢) (2012).

U TEX. NAT. RES. CODE § 91.851(a)(1)(E); 16 TEX. ADMIN. CODE § 3.29(c)(2)(A) (2013).

“* 29 C.F.R § 1910.1200(b)(1) (2013).

'29 C.F.R § 1910.1200(c) (2013).

" Edwin G. Foulke, Jr., Assistant Secretary of Labor for Occupational Safety & Health, Guidance for Hazard Determnation — for
Comphance with the OSHA Hazard Communicarion Standard, U.S, DEPARTMENT OF LABOR, OCCUPATIONAL SAFETY & HEALTH
ADMINISTRATION (2004), available at http:/ / wwiv osha,gov/dsg /hazcom/ghd053107.html], This guidance acknowledges that
“there may be limited information available on all aspects of a chemical’s effects, particularly in the arca of chronic health clicets.”
¥ Rodney White, Disclosing More Detail About Fracking Chemicals Might be 1Wise, THE BARREL: PLATTS, Mar. 2, 2012, avarlable at
http:/ /blogs. platts.com/2012/03/02/ disclosing_more/.

e Frequently Asked Questions, FRAC FOCUS, http://fraclocus.org/[aq (last visited Mar. 26, 2013).

" Well 42-399-35302 (fractured on Mar. 30, 2012); 42-415-31840 (fractured on July 25, 2012).

" Well #42-429-36726 (fractured on Mar. 1, 201 2); #42-461-36948 (fractured on Dec. 6, 2012).

M Scott Anderson, A Red Flag on Disclosure #derauhc Fracturing Chemicals, EDF: ENERGY EXCHANGE (Dec. 12, 2012),

http:/ /blogs.cdf.org/ encrgyexchange/2012/12/12 /a-red-llag-on-disclosure-of-hydraulic-fracturing-chemicals/ .

" La. ADMIN. CODE tit. 43 § XIX.118C.1 (2011).

"2 CoLO. CODE REGS, § 404-1:205A(b)(2)(A)(viii) (2008).

i “Report of Shooting or Treating,” Rule 26(6)(B), Miss. OIL AND GAS BD. RULES OF ORDER AND PROCEDURE (2013).

" OkLa. ADMIN. CODE § 165:10-3-10(b)(1) (2013).

™ 16 TEX. ADMIN, CODE § 3.29(c)(2)(A)(viii) (2013).

" 58 PA. CONS. STAT. § 3222(b.1)(1)(viii) (2012).
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Proe, L Rev 211, 215 (2012).
MU S gy DAL REY STATLANN § 51:0431¢4) (2012,
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