ITB Shell – Additional Clauses

Instructions to Procurement Officers: 

The ITB Shell on the statewide contracting website contains the “essentials” that should apply to any ITB. This document contains additional clauses that may be used as applicable to a particular ITB. It is recommended to become familiar with this document so you know what clauses it contains and therefore when they could apply to your ITB. 

Additional instructions for each clause are included. To view these instructions, click the show/hide icon on the Home tab of this document.

NOTE: These clauses do not go in Section 1 of your ITB, rather Section 2. The reason they are numbered the way they are in this document was to keep the proper formatting; when you copy and paste them into your ITB in Section 2 they will renumber accordingly.

[bookmark: _Hlk31287763]annotated literature
[bookmark: _Hlk31024883]Procurement Officer Note: revise or delete as required
Bidders must annotate their product literature to identify for the state the location of the supporting information regarding each product specification set out in this ITB. Failure to comply with this clause will cause the state to consider the bid non-responsive and reject the bid. 
[bookmark: _GoBack]
[bookmark: _Toc27575582][bookmark: _Hlk24980885]new equipment
Procurement Officer Note: revise or delete as required.
Equipment offered in response to this ITB must be new equipment. New equipment means equipment that is currently in production by the manufacturer and is still the latest model, edition or version generally offered. The equipment must be warranted as new by the manufacturer and may not have been used for any purpose, other than display (not demonstration), prior to its sale to the state. The state will not accept remanufactured, used, or reconditioned equipment. It is the contractor's responsibility to ensure that each piece of equipment delivered to the state complies with this requirement. A contractor's failure to comply with this requirement will cause the state to seek remedies under breach of contract.

[bookmark: _Toc27575583]remanufactured/reconditioned equipment
Procurement Officer Note: if there is good reason to allow bidders to offer remanufactured/reconditioned equipment you can include this clause instead of the previous new equipment clause.
Remanufactured/reconditioned is acceptable provided it meets the requirements of this clause and the requirements of the rest of this ITB. Remanufactured/reconditioned equipment is defined as used equipment that has been remanufactured/reconditioned and restored to new condition. All remanufactured/reconditioned equipment must have the same warranty as new equipment and be certified as maintainable by its manufacturer. Bidders should attach a copy of this certification to their bid. A bidder's failure to provide the document(s) mentioned above, within the time required by the state, will cause the state to consider the bid non-responsive and reject the bid.

OR

Remanufactured/reconditioned is acceptable provided it meets the requirements of this clause and the requirements of the rest of this ITB. Remanufactured/reconditioned equipment is defined as used equipment that has been remanufactured/ reconditioned and restored to new condition. All remanufactured/reconditioned equipment must have the same warranty as new equipment.

[bookmark: _Toc27575584]parts books and maintenance manuals
Procurement Officer Note: revise or delete as required.
Parts books and maintenance manuals must be provided at the same time that the equipment is delivered. The cost of the parts books and maintenance manuals must be included in the bid price of the equipment.

[bookmark: _Toc27575585]required manuals and hardware
Procurement Officer Note: revise or delete as required.
The items purchased are to be shipped complete with the instructions and hardware required for installation. An operator’s manual, maintenance manual, and a maintenance schedule must be included with each item when it is delivered. The cost of the installation hardware and the manuals must be included in the bid price of the equipment.

[bookmark: _Toc27575586]brand and model offered
Procurement Officer Note: revise or delete as required.
Unless otherwise specified, when brand names and model numbers are used to specify the type and quality of the goods desired, bidders must clearly indicate the brand names and model numbers they intend to provide. The bidder's failure to identify the brand and model offered will cause the state to consider the bid non-responsive and reject the bid.

[bookmark: _Toc27575587]brand specific
procurement officer note: when you do a brand specific itb you should not have any specs in the itb. it should be sufficient to say “acme brand, model 99”. if there are options that come with that brand and model, you have to call out what options you want. also, per 2 aac 12,100, “a specification that limits the procurement of items to a specific manufacturer’s name or catalog number may be used only if the procurement officer determines in writing that only the identified brand name or items will satisfy the state’s needs.”
Certain items may be designated brand specific. When an item is so designated no substitutions for the brand and model specified will be allowed. In this ITB, Lot NUMBER, Item NUMBER, is to be the brand and model specified, no substitutions will be allowed.

[bookmark: _Toc27575588]equipment inspection
Procurement Officer Note: revise or delete as required. if services are being performed, use the below “reimbursement for unnacceptable deliverables” clause.
Equipment offered (including for lease) may be subject to inspection and approval by the state prior to the award of the ITB. The equipment and attachments must be in good repair and capable of performing the work for which they were designed.

[bookmark: _Toc27575590]samples required
Procurement Officer Note: REVISE OR DELETE AS REQUIRED.
Within NUMBER calendar days of the award, the contractor will be required to submit samples of the items offered for inspection and evaluation. The contractor's failure to submit the samples or the state's rejection of the samples for failure to meet the ITB's specifications will cause the state to cancel the contract. An award will then be made to the next lowest bidder.

OR

Within NUMBER calendar days of the award, the contractor will be required to submit samples of the items offered for inspection and evaluation. The state may conduct an acceptance test. If so, the test will use appropriate means to determine if the product offered meets the ITB specifications. The contractor will be allowed to observe the tests.

If the product fails to meet the ITB specifications the state will, at its option, reject the bid, cancel the contract, allow the contractor to repair the defective product or allow the contractor to replace the defective product. In no instance will the state pay any cost associated with the remedy for the defective product. The state's acceptance of tested product may not be interpreted as evidence that the product is in perfect working order. The terms of the warranty will continue to apply.

[bookmark: _Toc27575591]discontinued items
Procurement Officer Note: REVISE OR DELETE AS REQUIRED.
In the event an item is discontinued by the manufacturer during the life of the contract, another item may be substituted, provided that the procurement officer makes a written determination that it is equal to or better than the discontinued item and provided that it is sold at the same price or less than the discontinued item.

[bookmark: _Toc27575592]item upgrades
Procurement Officer Note: REVISE OR DELETE AS REQUIRED.
The state reserves the right to accept upgrades to models on the basic contract when the upgrades improve the way the equipment operates or improve the accuracy of the equipment. Such upgraded items must be at the same price as the items in the basic contract.

[bookmark: _Toc27575596]advance notice of delivery
Procurement Officer Note: REVISE OR DELETE AS REQUIRED.
The contractor must notify the freight company that delivers the order that the state facility receiving the order requires 24 hours advance notice of delivery.

[bookmark: _Toc27575597]warranty
Procurement Officer Note: revise or delete as required
The contractor warrants every unit purchased against faulty materials and workmanship for a minimum period of at least LENGTH. If, during this period, faults develop with the unit or components of the unit, they will be repaired or replaced without any cost, including any transportation or freight cost, to the state. Bids, which include supplemental warranties, will be accepted, but supplemental warranties that conflict with or diminish the state's rights under this warranty clause will be considered null and void. The state is not responsible for identifying conflicting warranty conditions before issuing a contract award. After award of the contract:

1. if a conflict arises between the supplemental warranty and the warranty in this ITB, the warranty in the ITB will prevail; and

2. if the state's rights are diminished as a result of application of the supplemental warranty, the supplemental warranty will be considered null and void and the ITB warranty will prevail.

By signature on the face page of this ITB the bidder acknowledges this requirement and indicates unconditional acceptance of this warranty clause.

[bookmark: _Toc27575598][bookmark: _Hlk25063954]lemon clause
Procurement Officer Note: revise or delete as required. note that use of the following lemon clause could result in higher contract prices.
This clause applies to all equipment purchased through this contract. The application period is LENGTH from the date of purchase. This clause takes precedence over any other warranty or service maintenance clauses associated with this contract.

Any equipment that fails (except due to operator error) to operate according to the manufacturer's published performance specifications FREQUENCY and/or is subject to recurring related problems must be replaced with the same make and model of new equipment at no cost to the state.

[bookmark: _Toc27575599]service scope of work
Procurement Officer Note: the following eight clauses are used for service agreements. you may mix and match or otherwise modify these clauses to fit the situation. 
Full-service is required for all equipment listed in this ITB for the period of LENGTH. For the purpose of this contract, full service means all service, repair, parts, and maintenance necessary to keep the equipment operating in a manner that meets the manufacturer's published performance specifications.

[bookmark: _Toc27575600]service response time
Procurement Officer Note: see previous note. 
This contract requires that a service technician be available, on call, NUMBER hours per day, NUMBER days per week. The maximum service response time is HOURS OR DAYS. This means that the service technician must be at the machine, ready to fix it, within no more than HOURS OR DAYS from the time the state places the service call. The contractor must make arrangements that permit the state to contact the service technician. If the contractor elects to cover the service requirement using the HOT SPARE OPTION set out herein, the substitute piece of equipment must be installed and operable within no more than HOURS OR DAYS from the time the state places the service call.

[bookmark: _Toc27575601]hot spare option
Procurement Officer Note: see previous note. 
As an alternative to repairing the equipment on- site, the contractor may substitute a piece of equipment of equal or greater performance capability and repair the equipment off-site. If the equipment is taken off-site for repair, it must be repaired and placed back in service at its original location within no more than NUMBER working days from the date it was removed. The total cost for service mentioned above must be included in the bid price offered for each piece of equipment.

[bookmark: _Toc27575602]service charges
Procurement Officer Note: see previous note. 
Regardless whether the contractor repairs equipment on-site or off-site, the state will not be liable for any charges associated with the repair of broken equipment, including, but not limited to, unhooking, disassembly, packaging, crating, repair, transportation, replacement, reassembly, or rewiring.

[bookmark: _Toc27575603]parts
Procurement Officer Note: see previous note. 
Only parts designed for the purpose they are being used and warranted as new, may be used in the repair of state equipment.

[bookmark: _Toc27575604]completion of service
Procurement Officer Note: see previous note. 
The service will not be complete, and the equipment will not be considered serviced, repaired, or acceptable until it performs in compliance with the manufacturer's published performance specifications.

[bookmark: _Toc27575605]service technician qualifications
Procurement Officer Note: see previous note. 
Bidders must provide evidence that the person(s) performing the service work is competent and has sufficient training or experience to effectively service the equipment identified in this ITB.

Acceptable evidence of the service technician's competence may take any of several forms but, whatever the form, it must directly relate to the type of equipment identified in this ITB. Some examples are set out below.

· Certification from a manufacturer that the service technician can provide manufacturer's authorized warranty service. At least three years of satisfactory service and repair experience. If this form is used, the bidder must provide a list of at least five service and repair customers who will substantiate the claim.  The list must identify the customer's name, address, telephone number, the month and year of the work, and the brand name and model of the equipment.

Further, the bidder must agree that the procurement officer is free to contact the customers named on the list to obtain repair and service performance information from them. The procurement officer will determine, from the evidence furnished by the bidder and information obtained from the customer, if the service technician possesses sufficient satisfactory experience to service and repair the equipment identified in the ITB.
	
· A diploma from a trade or technical school which indicates that the service technician has successfully completed appropriate training.

· The bidder may contract with a service technician who is certified by the manufacturer to provide manufacturer's authorized warranty service.

· Other similar evidence that proves the service technician's competency may be considered.

The state reserves the right to make the final determination as to the acceptability of the evidence.

The bidder's failure to provide the evidence mentioned above, within the time required by the state, may cause the state to consider the bid non-responsive and reject the bid.

OR

Bidders must provide evidence that the person performing the service work is a manufacturer's authorized service technician; or, the bidder may provide evidence that they have contracted with a manufacturer's authorized service technician to perform the service work.

Acceptable evidence of the service technician's competence may take the form of a letter or certificate, signed by an authorized officer of the manufacturer, that the service technician has been trained and authorized by the manufacturer to provide manufacturer's authorized warranty service.

The bidder’s failure to provide the evidence mentioned above, within the time required by the state, may cause the state to consider the bid non-responsive and reject the bid.

[bookmark: _Toc27575606]service contract deficiences
Procurement Officer Note: revise or delete as required
The contractor's failure to provide a service required by this contract will be grounds for the state to issue a Service Deficiency Claim (SDC) to the contractor. The SDC will be provided to the contractor in writing. The contractor will advise the state, in writing, of the corrective action being taken.

If a deficiency is not corrected within LENGTH from the time it is issued, the state may issue another SDC and procure, from another contractor, the services necessary to correct the problem. The contractor will then be obligated to reimburse the state for the amount required to correct the problem.

If a contractor gets more than two substantiated SDCs in a 30-day period or a total of five substantiated SDCs in a 60-day period, it will be grounds for the state to declare the contractor in default.

[bookmark: _Toc27575607]workmanship and materials
Procurement Officer Note: revise or delete as required.
All work must be performed in a thorough and workmanlike manner and in accordance with current industry practices. The contractor will be held responsible for the quality of the service, maintenance and inspections. Service, maintenance and inspections that are improperly done will be redone, by the contractor, at the contractor's risk and expense.

OR
Procurement Officer Note: this is for printing only.

All work must be performed in a thorough and workmanlike manner. Unless otherwise specified, press work and composition will be of a medium quality as indicated in the Franklin Catalog; producing a clean, clear, sharp impression. The contractor will be held responsible for the quality of the finished work. If any job is rejected because of error attributable to the contractor or authorized subcontractor, the state may, at its option, receive a no cost reprint, negotiate a lower price, or hold the contractor in default.

bid bond – performance bond – surety deposit

Procurement Officer Note: BID BONDS, PERFORMANCE BONDS AND SURETY DEPOSITS ARE NOT ROUTINELY REQUIRED. MAKE SURE YOU REALLY NEED ONE BEFORE YOU SPECIFY IT.
Bid Bond
Bidders must obtain a bid bond and submit it with the bid. The amount of the bid bond for this contract is DOLLARS. If a bidder is selected to receive the contract and fails to negotiate, or fails to deliver a fully executed contract after negotiation, the bid bond will be immediately forfeited to the state. The time limit for negotiation or delivery of a contract is 14-days from the date the bidder receives notice from the procurement officer. bids submitted without a bid bond will be rejected.

Performance Bond
Bidders must obtain a letter of commitment for a performance bond from a bonding company and submit it with the bid. The amount of the performance bond must be equal to the entire dollar value of an bidder's offer, for the full term of the contract. If the contractor fails to satisfactorily perform the contract, the bonding company that provided the performance bond will be required to obtain timely performance of the contract. The actual performance bond must be obtained from the bonding company and provided to the state within 30-days of the date of award of the contract. A bidder's failure to provide the performance bond, within the required time, will cause the state to reject the bid or cancel the contract.

Surety Deposit
In lieu of a performance bond, an irrevocable letter of credit, or cash, may be substituted. The amount of the surety deposit must be LIST DOLLAR AMOUNT OR PERCENTAGE OF bid PRICE. Substitution of a surety deposit must be approved by the Commissioner of the Department of NAME prior to its submittal. A bidder's failure to provide the surety deposit, within the required time, will cause the state to reject the bid.

[bookmark: _Toc23233120][bookmark: _Toc27575608]liquidated damages
Procurement Officer Note: ENTER APPROPRIATE INFORMATION. revise or DELETE AS REQUIRED.

LIQUIDATED DAMAGES CLAUSES ARE NOT GENERALLY REQUIRED.

MAKE SURE YOU REALLY NEED IT BEFORE YOU SPECIFY IT.

IF YOU DECIDE TO INCLUDE A LIQUIDATED DAMAGES CLAUSE YOU MUST INDICATE THE AMOUNT.

The amount of liquidated damages must be reasonable, you must
have a reasonable method to determine what amount will be used.

EXPLAIN HOW YOU ARRIVED AT THAT AMOUNT and 
SPECIFY THE CONDITIONS UNDER WHICH YOU WILL INVOKE THE PROVISION.
The state will include liquidated damages in this contract to assure its timely completion. The amount of actual damages will be difficult to determine. For the purposes of this contract the state has set the rate of liquidated damages at DOLLARS per day. This amount is based on PROVIDE BACKGROUND INFORMATION ON HOW YOU ARRIVED AT THAT NUMBER. If the contractor fails to DO SOMETHING, the state will begin to collect liquidated damages on DATE and will continue to collect them until SOMETHING ELSE HAPPENS.

[bookmark: _Toc23233122][bookmark: _Toc27575614]nondisclosure and confidentiality
Procurement Officer Note:  This clause must be included when a contractor might have access to confidential information such as the state’s technology infrastructure, architecture, financial data, trade secrets, equipment specifications, user lists, passwords, research data, and technology data (infrastructure, architecture, operating systems, security tools, IP addresses, etc).
Contractor agrees that all confidential information shall be used only for purposes of providing the deliverables and performing the services specified herein and shall not disseminate or allow dissemination of confidential information except as provided for in this section. The contractor shall hold as confidential and will use reasonable care (including both facility physical security and electronic security) to prevent unauthorized access by, storage, disclosure, publication, dissemination to and/or use by third parties of, the confidential information.  “Reasonable care” means compliance by the contractor with all applicable federal and state law, including the Social Security Act and HIPAA. The contractor must promptly notify the state in writing if it becomes aware of any storage, disclosure, loss, unauthorized access to or use of the confidential information.

Confidential information, as used herein, means any data, files, software, information or materials (whether prepared by the state or its agents or advisors) in oral, electronic, tangible or intangible form and however stored, compiled or memorialized that is classified confidential as defined by State of Alaska classification and categorization guidelines provided by the state to the contractor or a contractor agent or otherwise made available to the contractor or a contractor agent in connection with this contract, or acquired, obtained or learned by the contractor or a contractor agent in the performance of this contract. Examples of confidential information include, but are not limited to technology infrastructure, architecture, financial data, trade secrets, equipment specifications, user lists, passwords, research data, and technology data (infrastructure, architecture, operating systems, security tools, IP addresses, etc.).

Procurement Officer Note:  Modify the following section as required.
Additional information that the contractor shall hold as confidential during the performance of services under this contract include:

XXXXXXX
XXXXXXX
XXXXXXX

If confidential information is requested to be disclosed by the contractor pursuant to a request received by a third party and such disclosure of the confidential information is required under applicable state or federal law, regulation, governmental or regulatory authority, the contractor may disclose the confidential information after providing  the state with written notice of the requested disclosure ( to the extent such notice to the state is permitted by applicable law) and giving the state opportunity to review the request. If the contractor receives no objection from the state, it may release the confidential information within 30 days. Notice of the requested disclosure of confidential information by the contractor must be provided to the state within a reasonable time after the contractor’s receipt of notice of the requested disclosure and, upon request of the state, shall seek to obtain legal protection from the release of the confidential information.

The following information shall not be considered confidential information: information previously known to be public information when received from the other party; information freely available to the general public; information which now is or hereafter becomes publicly known by other than a breach of confidentiality hereof; or information which is disclosed by a party pursuant to subpoena or other legal process and which as a result becomes lawfully obtainable by the general public.
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